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STORMWATER INITIATIVE COMMENTS

Initiative # 1:  Encourage the use of a simultaneous Review Process for Erosion and Sediment (E&S) Control and Post Construction Stormwater (PCSM) Plan Review.  

1.  Comment:  An expedited permit review process would prevent adequate time for public review of proposed projects would deprive the public of a meaningful opportunity to comment on NPDES permit applications.  There are too few citizens looking at the volume of applications being processed now, and without the public seeing these projects many bad or marginal projects will be permitted.  Initiative # 1 needs to be revised to clarify that sufficient time is provided during the permit review process to allow for public participation and independent and meaningful technical review that takes into account public comment. (7) (8) (10) (11) (12) (13) (14) (17) (22) (26) (27)

Response:  Nothing in this proposed initiative eliminates the opportunity for the public to comment on proposed projects or changes anything in the current method and timeframes used to allow for public to comment on NPDES permit applications.  A notice on General NPDES permits for projects are published in the PA Bulletin as a final action.    Individual NPDES permits are published in the PA Bulletin as pending and the public has a 30-day period to comment on the plan.

2.  Comment:  The simultaneous review process outlined will put too much pressure on the reviewers to sign off on detailed and often voluminous plans, or on the spot changes to these plans without having sufficient time to perform an adequate technical review.  (17)

Response:  As noted in the initiative no final permit decisions are made in this group setting.  Following the conclusion of the simultaneous review, DEP will make the permit decision based on evaluation of the application and considering any comments received from the public.  

3.  Comment:  The proposed initiatives are positive steps in the right direction.  I would encourage the Department to require “a field meeting” with the reviewer and property developer at the time when much of the public comment period is being utilized. (1)

Response:  DEP encourages meetings at the proposed project site with the applicant, consultant, the reviewer, and other individuals to observe pre-construction site conditions, as practicable.  

4.  Comment:  The use of a simultaneous review process can potentially spare the applicant the bewildering back and forth experienced by varying agency expectations and requirements.  While it is understandable that no final permit decisions will be made in this group setting, some sort of non-binding document should be produced to convey the group’s sentiment on the design plans and to help guide the applicant on the required edits to the plan.  Care must also be taken to ensure that the initial concept and any subsequent meetings related to the simultaneous review are timely.   We recommend the department formalize issues of concern and technical deficiencies discussed in writing.  (13) (22) (25)

Response:  The initiative will be clarified that a written record of the meeting is required to document the discussions and any recommendations made during the simultaneous review process.  No final decisions are made in this group setting. 
5.  Comment:  We support simultaneous reviews but have concern over getting two kinds of review comments that result in different resolutions.  Currently the conservation district reviews the E&S plan and DEP approves the plan as long as the county approves it.  But DEP may have a different view of the PCSM Plan that is not the same as the E&S plan, although some BMPs will be involved in the PCSM plan.  Possibly training one group of reviewers to meet the requirements of both organizations would be useful implementation.  One proposed solution would be to hire consultants to assist in the review process.  If we are hired as one of the government agents for the counties or state for permit review, would we still be allowed to be a permit applicant or designer for our engineering projects? (23)

Response:  Initiatives 2 and 4  address this comment.  Extensive training has been provided statewide since the notice of these initiatives was published in November 2006, for DEP, conservation districts and the general public to ensure consistent understanding of the requirements.  DEP plans to conduct additional statewide training in response to the continuing demand.  Ultimately, it is the intent of DEP, through the initiatives, to ensure better quality and complete plans and applications are submitted resulting in reviews that take less time.  

6.  Comment:  The district is in favor of a simultaneous review process for E&S and PCSM plan reviews however the Pilot program as proposed is not the way to accomplish this.  It is our experience that much time can be saved and plans/permit applications improved when the district holds a pre-application meeting with the developer and engineer at the concept plan stage to discuss NPDES permit administrative processes, site features and constraints, overall design concepts and strategies for E&S control and PCSM.  (20)

Response:  Pre-application meetings are still encouraged by DEP prior to the application’s submission, regardless of which permit application approach is used.  The simultaneous review process can be modified to meet DEP or the districts needs.   

7.  Comment:  The plan review aspects of the Pilot Program, as it was presented to districts, appear to contradict many of the basic concepts that DEP and District staff have been trained to use when reviewing plans.  Sequencing a project solely based on balancing cuts and fills should not supercede sequencing earthmoving activities and the installation of BMPs based on drainage areas.  Losing the current level of plan detail in the interest of expediting reviews will negatively impact compliance with the regulations, environmental impacts of projects, complaints received, and time spent by districts on site inspections and other compliance activities.  All the talk of “Team” approach is reinventing the proverbial wheel.  It is nothing more than a well-planned pre-application meeting, which has been encouraged since my tenure began 8 years ago.  We have on numerous occasions had large projects go through the review process very fast by having pre-application meetings before plan submission (basically, a cursory review of a concept plan).  Within the NPDES and/ or the E&S structure we need to make it visible and in writing that pre-application meetings with concept plans will likely speed the review process.  (6) (20)

Response:  The intent of the initiative is to have quality plans that meet regulatory requirements and can be implemented in the field.  DEP does not agree that the sequence of construction is limited to the balancing of cuts and fills, nor under simultaneous reviews will the initiative result in the loss of plan details.  The less time spent reviewing plans in the office will enable DEP and conservation districts to have more of a field presence to ensure that BMPs are properly implemented and maintained for greater environmental protection of the Commonwealth’s water resources.  
8.  Comment:  Encouraging simultaneous reviews is not really the problem.  Instead, require that ROs NOT wait until the District has conducted an E&S review, or has approved the E&S plan, before the RO begins a technical review.  Consultants that Mifflin County has contacted on this subject indicate that from their end, they would wait until DEP and the Districts have submitted comments, then address both at the same time as opposed to having to undertake 2 sets of plan revisions at 2 different times (at a minimum)  (6)

Response:  DEP acknowledges this comment. The simultaneous review process includes the procedure of DEP and conservation district reviewing the E&S and PCSM plans concurrently.  

.

9.  Comment:  To ask municipalities to review plans concurrent with DEP and the Districts might be wishful thinking, as their reviews are often longer and earlier than the NDPES application.  In the event that an Act 167 plan is required, the issue of simultaneous review should be academic since the 167-plan review at the municipal level should take the place of the RO review.  For non-167 NPDES plans, municipalities and ROs (and Districts for generals) should be sharing review comments and information to aid in that “simultaneous review.”  (6)

Response:  DEP acknowledges the comment.  

10.  Comment:  Many conservation districts across the state have expressed an interest in simultaneous review of the Erosion and Sedimentation Plan and PCSM plans.  Some districts recommend the creation of a new voluntary delegation agreement between DEP and districts allowing Districts to accomplish simultaneous E&S/PCSM plan reviews.  Capable districts should conduct their own simultaneous reviews of the E&S and SWM BMPs.  Having a simultaneous review of each plan avoids conflict between them.  Additionally the plan preparer and municipality both benefit from receiving coordinated review letters, which prevents confusion and delay.  (28)

Response:  DEP has formed a workgroup that is currently working on the development of a revised delegation agreement to allow districts to conduct PCSM plan technical reviews if they choose to do so.

11.  Comment:  This sets up the Pilot Program as a done deal, as opposed to an experiment.  The general consensus at the meeting at the NERO, it would be impossible to participate in the concurrent review process.  The counties that need this won’t be able to use it; RO can’t participate.  The CDs spend much time on reviews before the RO does its review.  There are still a lot of unanswered questions about how this is going to work, e.g. thoroughness of the reviews in Special Protection watersheds.  (5)

Response:  DEP disagrees that the Pilot Program is final as it is still in the development process.  Simultaneous reviews demonstrate the usefulness of bringing all stakeholders together while discussing the project.  The Department believes this is initiative can be implemented and will benefit the overall effectiveness of the program.  DEP recommends that if conservation districts believe this approach is useful that districts can modify it to fit their needs.  Once the permit backlog dissipates in the DEP Northeast Regional Office the simultaneous review process will become available.
12.  Comment:  Many conservation districts in the state have expressed interest in simultaneous reviews of the Erosion and Sediment Control Plan and the Post construction Stormwater Management Plan.  In fact districts recommended the creation of a voluntary delegated agreement between DEP and districts, allowing districts the flexibility necessary to accomplish simultaneous E&S/PCSM plan reviews.  Certainly this would alleviate the problem of districts not knowing if the PCSM plan review resulted in changes to the E&S plan.  Currently there is not any written correspondence between DEP, the district, and the hired consultant.  Therefore districts are at a loss as to the status of the review process and any changes that may have been made to the plan.  (28)

Response:  DEP acknowledges the comment, and notes that the DEP has created a delegation agreement workgroup consisting of DEP and conservation district staff to develop a delegation agreement to allow conservation district to do PCSM plan reviews.     
Initiative # 2:  Priority Permit Application Review where applicants have Municipal or county conservation District Approval of the PCSM Plan and that the plan has been sealed by a Licensed Professional (LP) who has attended the Best Management Practices (BMP) Manual training, and has demonstrated knowledge and experience in preparing PCSM Plans.

13.  Comment:  There have been some very poor township decisions on matters related to protecting the environment.  Townships routinely make poor decisions in protecting the environment.  (7) (10) (12) (13) (17)

Response:  DEP declines to respond to this general comment.

14.  Comment:  Municipalities do not undertake their reviews with an eye toward state regulatory requirements and are often generous with waivers and variances.  As a result giving municipalities a heightened level of authority over permit applications is not appropriate or wise.  (13)

Response:  In order to qualify for an expedited review the initiative has been revised to state the application must have a letter from the municipality where the project is located stating that the municipalities stormwater ordinances are consistent with DEP approved and current County Act 167 plan that includes volume, rate, and water quality provisions, or where applicable an MS4 permit.  The application must also meet applicable local stormwater ordinances without variance, waiver, or other exemptions, unless a provision in the ordinance is contradictory to DEP guidance, regulation, or other requirements.

15.  Comment:  This places an undue liability burden on a professional who may not be compensated to oversee the construction of a stormwater management facility that he must then certify.  (2)

Response:  To the extent that a qualified licensed professional has liability, none of the initiatives alters that liability.  

16.  Comment:  What future liability would the engineer hold for a stormwater management facility that fails?  The term “certification” as used here implies that the engineer assumes the liability for the proper construction on one’s design.  The engineer almost always has no say in who will construct the design, and is rarely compensated for construction inspection time throughout the construction period.  (2)

Response:  DEP refers this commentator to the Engineer, Land Surveyor and Geologists Registration Law (Act 367) for the actual requirements.  The practice of engineering requires assurances that the design BMPs are properly installed.  If any site revisions are required once construction has started appropriate as-built designs must be prepared and properly sealed by a Licensed Professional.  Engineers can extend responsibility of charge to their designees.

17.  Comment:  I believe this is the most expeditious of the four initiatives and formal water quality BMP training by DEP would be beneficial.  (4)

Response:  DEP acknowledges this comment and points out the extensive training that has been provided statewide since the notice of these initiatives was published in November 2006.  DEP plans to conduct additional statewide training in response to the continuing demand.

18.  Comment:  This does not ensure that municipalities or conservation districts use standards that are consistent with DEP’s new BMP Manual and model ordinance, nor does it ensure high quality performance by PE’s, municipalities, or conservation districts.  (27) (28)

Response:  Designs will be based on BMP standards in the PA BMP stormwater manual and the E&S Pollution Control Program Manual.  Use of BMPs not noted in these manuals will require the submission of supporting documentation as to the effectiveness of the proposed BMP.  The BMP Manual is a compilation of proven standards and specifications. Training sessions and outreach activities will be critical in the implementation of this effort.  These initiatives do not alter the permit requirements or the application of the standards articulated in the PA Stormwater BMP Manual and the E&S Pollution Control Manual.    

19.  Comment:  The use of a professional engineers seal to expedite the review process represents an excellent use of the industry’s expertise already existing in the marketplace.  Critical to the success of this option is the applicant’s ability to find an eligible PE.  Therefore the availability and frequency of qualifying training on the BMP manual is paramount.   (25)

Response:  DEP acknowledges this comment and points out the extensive training that has been provided statewide since the notice of these initiatives was published in November 2006.  DEP plans to conduct additional statewide training in response to the continuing demand and recommendations received from the stakeholders.

20.  Comment:  I would suggest in initiative # 2 you also include a registered Landscape architect (RLA) as a licensed design professional who can seal a PCSM Plan provided that he or she has attended Best Management Practices (BMP) Manual training and has demonstrated knowledge and experience in preparing PCSM Plans.  I make this suggestion based on the definition of landscape architecture as defined within the scope of Act 535 of 1965 as amended, otherwise know as the Landscape Architects Registration law.  (24)

Response:  DEP acknowledges that Landscape Architects may be eligible to design and seal applications, plans and specifications for non-structural BMPs and certain structural BMPs under the parameters set forth in the statutes applicable to the Licensed Professional.  

21.  Comment:  We oppose Initiative # 2 because it allows for priority review based on standards that do not ensure plan adequacy.  Currently having a PE seal on the E&S Plan is no indication that the plan will be adequate.  (5)  (22)

Response:  All plans reviews under these initiatives are subject to meeting DEP standards, policy, regulations, or other requirements.

22.  Comment:  Past DEP and district efforts in training consultants in proper E&S and NPDES permit application development has produced mixed results in improving the quality of plans and applications submitted.  We seriously doubt that having engineers attend a two day training session on the new BMP Manual will ensure that PCSM plans submitted will meet regulatory requirements.  In addition the PE who seals the plan is not, in many cases, the engineer who develops the plan.  Having some publicly available system for tracking and reporting those individuals who consistently submit plans with a minimum number of deficiencies (as well as those who consistently submit incomplete plans) would provide a better incentive for consultants to prepare quality plans, reduce the number of reviews required and decrease review and permit issuance time frames.  (5) (17) (20)

Response:  DEP acknowledges the comment.
23.  Comment:  Again, we must assume that a PCSM manual is to be finished before much of this can be promised to the general public.  Consultants can’t be tasked with designing for a “target” that moves with uncertainty from one region to the next (not to mention from one District to the next).  (6)

Response:  The State Stormwater BMP Manual was published as final on December 30, 2006 in the PA Bulletin, is complete and training sessions are currently being held around the state.

24.  Comment:  While we would agree training sessions are necessary and should be used as the tool they are, we do not agree that those training sessions should be used as a catalyst for expedited plan reviews.  Training sessions are often taken just to “look good on paper” and do not guarantee good plan submission.  Also, all but small firms usually only send a few people to such trainings, so it is likely that not all those preparing plans would be trained.  (6)

Response:  Training provides a good starting point in developing proficiency in the submission of quality plans that will be eligible for expedited reviews.  The expedited review process would not apply until the applicant’s consultant has demonstrated proficiency in the development and submission of quality and complete plans, and that the plans are consistent with DEP recommended principles for stormwater management.

25.  Comment:  As long as Districts and DEP are reviewing PCSM plans, requiring the permittee to submit as-builts, and to a much greater degree, PE certification of the PCSM plan being implemented, great news.  However, understand that those PEs designing projects should be responsible already, and just having the PE seal does not indicate quality of work. You can emphasize whatever you want, but unless you make a PE put their seal on the line (pun intended), you might still see a lot of poor designs with little oversight from qualified and capable PEs.  Certification, and inherently oversight requirements, is a great idea, but since there are no requirements that the PCSM plans be designed by PEs, should it just be left that qualified individuals (PEs, CPESC, etc. would inherently be in that group) must sign off on the as-builts and certification?  What will the recourse be if the applicants finish the project without certification?  Simply issuing fines will not determine if the PCSM plan was implemented.  (5) (6)

Response:  The PE’s will be required to seal projects that contain structural BMPs.  DEP’s application instructions and permit conditions will be revised to reflect this.  PE’s will be required to sign off on as-builts and certification for structural BMPs, since that is the practice of engineering.  

26.  Comment:  I suppose suggesting that an already horribly under-funded Chapter 102 program would stand a better chance at seeing additional funding than newly delegated funding for administering PCSM responsibilities. (6)

Response:  DEP acknowledges this comment.

27.  Comment:  It should be clear that only in cases where Act 167 plans are reviewed by local municipalities should the DEP expedited review be applicable.  Many municipal reviews that are non-167 based will NOT include water quality or infiltration requirements (many non-167 reviews are still the peak discharge style requirements).  There are currently no up to date Act 167 Plans for designated watersheds in Pike County and very few, if any municipalities have stormwater ordinances or stormwater provisions in other land use ordinances that are consistent with current Department stormwater policy.  For those reasons we are not in favor of expedited permit reviews associated with municipal approval of PCSM Plans.  (6) (20)

Response:  The municipal approval associated with this initiative is qualified and must be tied to a “Qualified Local program” with current DEP approved  county Act 167 Plan that includes rate, volume and water quality provisions, and local ordinances reflecting the most current stormwater management principles.

28.  Comment:  Districts agree with expediting permit reviews where a qualified/ delegated Conservation District has approved the PCSM plan for individual NPDES permits.  Given the technical review has been completed by a qualified conservation district there should be little for the Region to review and no reason why the permit could not be issued within 15 days of receipt.   The DEP Regions currently rely heavily on districts review of E&S plans for individual NPDES permits that saves the Region from completing a full-scale redundant review. If some Conservation Districts have delegated authority to complete a technical review and approval of the PCSM plan, why is it necessary to have the PCSM plan re-reviewed by the DEP Regional Office?  (6) (20)

Response:  DEP currently has a workgroup developing a PCSM plan review option for conservation districts under the delegation agreement.  Under this proposal DEP would not be required to re-review the plans, but evaluate the recommendation from the conservations district for the final action on the permit application.

29.  Comments:  Districts agree with expediting permit reviews where the conservation district has approved the PCSM plan.  Districts have serious reservations with the Department relying on the review and approval of PCSM plans by municipal engineers and PCSM plans sealed by the PE plan preparer who has attended BMP manual training.  (28)

Response:  This initiative proposes an expedited review process under certain circumstances.  It is important to recognize that although the review is expedited, DEP will review the application and make the final decision.  Should the quality of the plans submitted by participating municipalities or plan preparers prove inadequate, DEP take the action on the permit application, and reserves the right to address the licensed professional’s eligibility for expedited review process.

30.  Comment:  We support a process that would require the applicant to develop plans and verify construction of the BMPs in accordance with the BMP Manual and NPDES Permit.  This goal could be met by using a process similar to that currently used to certify animal waste storage structures.  (28)

Response:  DEP acknowledges the comment.

Initiative # 3: Development of New General Permits (GPs) and the Clarification of Existing General Permit (PAG-2) 

31.  Comment:  Rather than creating more paperwork and new permits, effectively utilize the existing permits and smooth the process of internal review.  (7) (10) (17)

Response:  DEP agrees with this comment.

32.  Comment:  We oppose the development of any new general permits as PAG-2 currently provides qualifying applicants with a general permit option.  (22) (27)

Response:  The PAG-2 General permit will still be used and is expected to be reauthorized in 2007.  The initiative will focus on the development and classification of new expanded general permits for construction activities that will discharge to waters other than special protection, and that pose minimal impact and low environmental risk. 

33.  Comment:  Granting expedited for supposedly “low risk activities” including stormwater permits for Brownfield redevelopment projects would place Pennsylvania waters at greater risk by heightening the potential that toxic materials would not receive proper management.  Brownfield’s require coordination.  GPs remove the potential for permit conditions, public participation, etc.  They should remain as individual permits.  (13) (14) (22) (27)

Response:  DEP would establish specific criteria for the use of a NPDES General Permit for Brownfield site development.  This NPDES General Permit would be available for those applicants whose projects are located on Brownfield sites that meet the lower risk criteria from a water quality perspective.    

34.  Comment:  Expanding the use of the General Permit in non-special protection watersheds is welcome.  (15) (25)

Response:  DEP acknowledges this comment. 

35.  Comment:  Development of fact sheets, model plans and other tools to assist permit applicants and their consultants are constructive initiatives, but we oppose the development of any new general permits.  Fact sheet; not a bad idea but still needs to get to the municipality desks (who are the first to see these small projects, esp. in rural counties.  (6)

Response:  DEP acknowledges this comment.

36.  Comment:  Develop an inflation based permit fee structure and redirect resources to hire and train qualified staff within the Department and county conservation districts. (28) 

Response:  DEP in cooperation with the PA Association of Conservation Districts (PACD) will be forming a workgroup of district staff to look at E&S/NPDES issues to include a coordinated fee structure among districts. 

 37.  Comment:  Delegate plan review of PCSM plans to qualified conservation districts.  This would allow for delivery of the service at the county level that has proven very successful in other programs.  We agree that the position should be funded, in part by fee for services.  Developers have indicated their willingness to pay additional fees to support the concurrent district review of E&S and PCSM plans and timelier permit issuance.  Some cost share funding for positions to do PCSM plan reviews should be provided by DEP.  (28)

Response:  DEP acknowledges the comment.

38.  Comment:  It does not make sense for DEP to limit the review of stormwater plans based on the projects geographic location.  Stormwater impacts are a cumulative problem.  Areas with limited slope or located a significant distance from a stream may have lower potential for pollution from E&S but may generate stormwater runoff that adversely affects downstream residents, business, or existing stormwater infrastructure.  (20)

Response:  DEP acknowledges this comment.  DEP’s strategy outlined in the Comprehensive Stormwater Management Policy, Document Number 392-0300-002, identifies Act 167 as the mechanism to evaluate stormwater on a watershed basis.

39.  Comment:  Why not just allow for a spot on the NOI to indicate that it’s a single-family residence or minor construction project (which, obviously, would have to be defined in some manner).  On that fact alone they could be “expedited” due to their simple nature and small scale.  This most of the time is a non-issue anyway, as most of these sites do not require NPDES permits at this point.  (6)

Response:  DEP acknowledges the comment and agrees generally that in most instances a single-family residence or minor construction project, if properly designed, will not trigger the NPDES Permit requirements, and therefore not require the submission of the NOI . 

40.  Comment:  One of the difficulties faced with developing new general permits is that general permits cannot be issued in special protection watersheds.  Since these watersheds are prevalent in many counties, this initiative would not be applicable, thus creating the unrealistic perception that permits will be issued more quickly.  However in the case of single-family homes on individual lots, a general permit might be beneficial instead of an individual permit.  Since sites located in special protection waters still need individual permits I am not sure this will speed up the process.  (28)

Response: NPDES General permits cannot be issued in special protection waters pursuant to Chapter 92, Section 92.81.  It is the intent of the initiatives to expedite both NPDES General and Individual permits for stormwater discharges associated with construction activities.

41.  Comment:  Expansion of the GPs has merit especially with single-family homes on individual lots.  (16)

Response:  DEP acknowledges the comment.

42.  Comment:  Develop tools to assist the regulated community in understanding permitting and plan submission requirements such as a fact sheet for single residences or minor construction projects, and developing fact sheets and/or model plans for other minimal impact projects.  (22)

Response:  DEP has developed a single lot/minor construction fact sheet and will address the other issues in forthcoming guidance documents and fact sheets.  

Initiative # 4: Consultants to Assist Applicants in the Preparation of complete and Quality NPDES for Construction Applications.

      43.  Comment: Who is watching the Third Party Service Providers?  This initiative appears to set up a system of abuse.  We are not convinced that this initiative will in fact improve the expedition of permits.  We also have concerns over additional costs and possibly even more time involved with another layer of bureaucracy.  We also caution the Department about possible conflicts of interest that may arise.  How will you insure the integrity of those who do the reviews?  (5) (7) (10) (12) (13) (20) (21) (22) (28)

Response:  DEP will maintain program oversight and ensure compliance responsibilities of Third Party Service Providers.

44.  Comment:  I am a professional engineer and the owner/president of a private practice located in Northampton County.  I realize this initiative is only in the planning stage but I just wanted to share my interest.  If you have any interested conservation district offices in my region please pass my name on.  (3)

Response:  DEP acknowledges this comment and directs you to the Request for Information document on DEP’s website for more information on Consultants to Assist Applicants in the Preparation of Complete and Quality NPDES for Construction applications.  

45.  Comment:  Allowing Third Party service providers to facilitate joint reviews of E&S and PCSM Plans is an inappropriate delegation of DEP authority to a contractor, violates the charge given to DEP, creates conflicts of interest, and in the end compromises DEP’s authority.  (13) (27)

Response:  The role of the Third Party Service Provider is to facilitate the joint plan review process meeting and keep the meeting focused and addressing the issues.  They do not conduct a review of the plan while serving in this facilitator role.

46.  Comment:  DEP’s plan to contract with private engineers to review permits would inappropriately put government responsibilities in private hands; DEP should use the resources to hire additional staff where needed.  Instead of creating another layer of quasi-bureaucracy through contractual engineering review, DEP should take the steps necessary to increase the permit application fees, hire the additional personnel and/or fund the additional positions in the conservation districts that are needed.  (17)

Response:  DEP is not, through this initiative, proposing to delegate its review responsibilities to the Third party service provider.  The function of the Third Party Service Provider again is to provide input to the applicant on the adequacy of their application, so as to enhance the quality and completeness of that application.  Where the quality of the application is improved, the need for time-consuming communication back and forth between DEP and the applicant regarding application deficiencies should be eliminated and the overall process expedited.

47.  Comment:  We support the Department’s solicitation for engineering services and recognize the Department’s obligation to retain ultimate decision-making authority regarding permit decisions.  We would like to see clarification with regards to what extent those Third Party Service Providers would be interfacing and ultimately relaying the preferences of the Department’s review staff to the applicant.  It would seem that Third Party Service providers would need to be able to offer special insights into Department protocol, etc. and not necessarily be merely a second set of eyes on design plans.  We are not suggesting it should be easy to qualify as a Third Party Service Provider but we do want to ensure that a variety of engineers qualify.  We are unclear on whether upon election of an applicant to utilize this initiative, the relevant agency will assign the Third Party Service provider or whether the applicant is able to choose one from a pre-established rooster of eligible providers.  We suggest examining the use of a flat fee for Third Party Service Providers versus an hourly fee.  Charging strictly on an hourly fee basis injects a great degree of uncertainty into the project costs and; and consequently would result in less robust participation in this initiative.  Perhaps a hybrid of flat fee & hourly rate could be developed that balances actual costs with some degree of predictability for the applicant.  (25)

Response:  The intent of this initiative is that the Third Party Service Provider will serve as a project manager in the assembly of a quality plans and the NPDES permit application package.  DEP has revised this initiative to clarify the roles and responsibilities of Third Party Service Providers.  Third Party service providers will not be conducting technical reviews for the purposes of permit authorizations.

48.  Comment:  Initiative # 4 continues to be an inefficient use of resources that will complicate, not streamline, the review process.  We fail to see how using Third Party Service Providers will provide any significant benefit to the quality of the plans or the plan review process.  The proposal will further complicate the permit application process, create redundant reviews, lengthen the permit time, increase costs to the applicant, and burden already stressed DEP resources.   Wow…..Let’s be clear about what the basis of what is essentially initiative #4; we are encouraging the use of a consultant to the applicant’s consultant for a given project.   I’ve got an idea; why not have DEP generate a list of all those who have the qualifications listed above, keep a running “approved” list of PCSM professionals, and tell applicants to consider using these consultants as they have shown and proven themselves as PCSM “pros” and DEP could expedite reviews for plans with their logo on them.  As an applicant, why the heck wouldn’t I just hire one of the “qualified” TPSPs to submit the NPDES permit?  Why would I hire a consultant to then hire on that same TPSP?  This is a terrible concept in this context that will in all likelihood end with having a redundant review process and shows no promise of speeding up any process, which is the intent of the initiatives as I understand them.  They have already been evaluated by the plans they have submitted.  They have already proven themselves to be incapable.  If they have submitted an inadequate plan to a conservation district, they should be disqualified.  Maybe the conservation districts should provide the 3rd party list.  (6) (20) (21)

Response:  DEP disagrees with these comments.  The use of a Third party service provider is an option to the applicant and may be used by the applicant to expedite their permit review by ensuring that DEP receives a complete and quality application which requires less review time.  It is not appropriate for DEP to establish a list of consultants as proposed.

49.  Comment:  Districts as TPSPs could be a huge issue; where do we as subdivisions of state government draw a professional line between offering technical assistance in PCSM issues and the role of a TPSP?  If applicants are already contracting with a consulting engineer to prepare the E&S and PCSM plans why would they choose to hire a third Party?  It would be better to concentrate on training the plan preparers to do a better job in the first place.  If the plans were completed correctly in the first place this step would be unnecessary.  (6)

Response:  We agree that conservation districts should not qualify as Third Party Service Providers since they are conducting the regulatory reviews.  Training of plan preparers will be an instrumental part of this initiative.

Overall Comments:

50.  Comment:  I strongly am opposed to any streamlining or lowering of the standards for stormwater removal.  What is the need for expedience?  Why would environmental protection ever require expedience, when any damages require long-term remedial action.  DEP’s proposed streamlining of the stormwater permitting process would discourage developers from designing projects that avoid and minimize stormwater pollution.  (19)

Response: It is the intent of DEP through the initiatives to ensure better quality and complete plans and applications are submitted resulting in reviews that take less time.  This in turn will result in improved environmental compliance within reasonable time frames.

51.  Comments:  Please do not let up on stormwater regulations for developers.  My neighbors and I are being impacted by shoddy plans and implementation of a stormwater system.  Now the Township must pay out to correct what the developer should have done in the first place.  There has been much erosion because of the runoff and also water in residences basements.  (18)

Response:  DEP acknowledges the comment.  These initiatives do not alter the regulatory requirements applicable to development projects, nor do these initiatives in any way modify the applicable substantive requirements that must be met in order to ensure the protection of Pennsylvania’s water resources. 

52.  Comment:  DEP needs to abandon their four- stormwater permitting initiatives and ensure full and proper protection of our waterways from stormwater pollution.  Further favorable receptiveness for the initiatives must be considered misguided.  (11) (14)

Response: These initiatives do not alter the regulatory requirements applicable to development projects, nor do these initiatives in any way modify the applicable substantive requirements that must be met in order to ensure the protection of Pennsylvania’s water resources. 

53.  Comment:  We agree with the need to encourage more complete and better quality initial permit applications.  We suggest that DEP consider establishing a certification program similar to the Nutrient Management Program that PDA administers.  (21) 

Response:  DEP acknowledges the comment.

54.  Comment:  We support a standardized format for E&S and PCSM plans.  (21)

Response:  DEP will take this comment under further consideration as we work with stakeholders.

55.  Comment:  We feel strongly that the fact that no one is doing a technical review of PCSM plans for General NPDES Permits is a serious issue that should be addressed.  (21)

Response:  DEP acknowledges the comment.  These initiatives emphasize the responsibility of the applicant and their consultants to ensure better quality applications, and to ensure compliance with the terms and conditions of the permit.

56.  Comments:  The Department’s concerns should be addressed by an alternative approach that relies upon meaningful and open pre-application and follow-up meetings, allows for the simultaneous review of E&S and PCSM plans, provides transparent and adequate public participation opportunities, develops tools to further educate the regulated community regarding permitting requirements and directs the resources to hire and train more Department and conservation district staff.  (22) 

Response:  DEP acknowledges the comment. 

57.  Comment:  If this is not a problem in all the DEP Regions than a statewide fix is not necessary.  DEP should examine staffing complements and past management decisions in the Northeast Region that resulted in the current back load.  Sufficient resources should be provided to the Regional Office to manage the growth related workload and meet the mandate to “maintain and protect existing in stream water uses and the level of water quality necessary to protect the existing uses.  (5) (9) (20)

Response:  All DEP regional Offices have experienced an increase in workload.  It is important to understand the issue of the application submission quality is a statewide issue.  These initiatives are aimed at addressing this statewide concern among others.  

58.  Comment:  Possibly instead of spending countless tens of thousands of dollars in staff time, District and DEP, going through all these initiatives and charades, why not address the problem Districts and ROs have been stating for years; many ROs and most Districts are under-funded and thus understaffed with good, experienced, qualified people.  The workloads increase, and streamlining is absolutely necessary, but at some point you have to make the decision to hire and keep enough qualified staff to do the needed job properly.  Simply put, hire more people when workload warrants it.  (6)

Response:  Each DEP Regional Office has been authorized to hire new engineers to fill existing vacancies and one additional engineering position to work in stormwater plan reviews.

59.  Comment:  The initiatives sound more like knee-jerk reactions to political and developer pressures, not educated, well developed analysis of what the real problems are that lead to increased review times.  Had someone taken the time to actually look at the process from the ground level, one would see that almost exclusively the Districts are not the cause of the permit backlog.  Some credit can be given to those consultants who submit poor plans, but most responsibility for the permit backlog falls squarely and undeniable back on DEP.  Just look at how the real-world timeframes occur [don’t read: timeframes listed in the manuals).  More accurately, the question should be not if, but why does the DEP process take so long (redundant forms, environmentally un-beneficial information required, etc.)?  (5) 

Response:  DEP has identified a key problem statewide as the lack of complete and quality application submissions as a factor in time-consuming plan reviews.  These initiatives put the responsibility on the applicant and their consultants to ensure better quality applications.

60.  Comment:  In general PACD believes that some of the delay in stormwater permitting is a result of deficient administrative guidance needed to complete the PCSM Plan review.  The requirement for PCSM planning is in its fifth year.  During this time, the Department has not disseminated consistent statewide guidance in plan review administration and coordination between the applicant, DEP, and conservation districts.  In the absence of written guidance, districts and regional DEP Offices have had to develop their own procedures, which encourages statewide inconsistency.  The PCSM Manual must be expedited and completed to give plan reviewers a clear guidance on PCSM requirements.  (28)

Response: The PA Stormwater BMP Manual is now final and a series of statewide training sessions are currently being held.  DEP has provided extensive technical training to DEP Regional office staff on plan review administration.  DEP has not yet provided technical training to conservation district staff since district staff are not yet delegated to perform technical reviews of PCSM plans.  A delegation agreement workgroup is currently meeting to develop a delegation level for those districts that want to conduct PCSM plan technical reviews.

61.  Comment:  For conservation districts to play a larger role in stormwater management, we need comprehensive, consistent, statewide routine technical training with consideration for regional conditions. (28)

Response: The PA Stormwater BMP Manual is now final and a series of statewide training sessions are currently being held.  DEP has provided extensive technical training to DEP Regional office staff on plan review administration.  DEP has not yet provided technical training to conservation district staff since district staff are not yet delegated to perform technical reviews of PCSM plans.  A delegation agreement workgroup is currently meeting to develop a delegation level for those districts that want to conduct PCSM plan technical reviews.

62.  Comment:  This proposal needs to emphasize the overriding mission to protecting the Commonwealth’s water resources, not just the stated goal of “improving the quality of submitted Erosion and Sediment Control permit applications and Post construction Stormwater Management Plans. (26)

Response:  DEP supports the comment.

63.  Comment:  We understand that EPA has been directed to promulgate a rule financially rewarding states (with Section 106 funds) that are charging “adequate” fees, or that improve their fee structures for processing NPDES permits.  Consideration should be given to creating a task force or workgroup to consider the adequacy of the permit fee structure as well as the future workload needs of both DEP and the conservation districts. (26)

Response:  DEP has created a workgroup of conservation district and regional office staff to review program issues.

64.  Comment:  We are in favor of implementing the Department policy of returning incomplete and poor quality NPDES permit applications without technical review, and would appreciate clear guidance and support from DEP on this issue.  A commitment to a policy of returning incomplete and poor quality applications, combined with effective outreach, training and instruction, should by itself, serve to expedite the review process.  (17) (20)

Response:  DEP acknowledges the comment and has provided guidance regarding the return of incomplete and poor quality NPDES Permit applications.  

65.  Comment:  Make the stormwater permit notice of intent more comprehensible and easier to complete.  The document and corresponding checklists are riddled with ambiguities and inconsistencies, making it difficult for anyone to correctly complete.  Submissions may become more complete if the documents were more easily understood.  (28)

Response:  DEP currently has a workgroup revising the NPDES permit application forms and instructions to make them more concise and understandable.

66.  Comment:   Because the initiatives will increase the costs to the permit applicants anyway, Penn Future recommends that DEP instead raise permit application fees by an amount that corresponds to these increased costs.   (17) 

Response:  The permit application fees maximums are established in the Chapter 92 regulations.  DEP is investigating raising the NPDES General permit fee from $250.00 to $500.00 due to the increased review processes due to PCSM and other water quality protection requirements.
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