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A.
The following are general comments pertaining to requests for hearings, beneficial use, regulatory requirements, policy and procedures and clarifications.
1. Comment:
Requests were made for public meetings and on-the-record public hearings to be held in each of the DEP regions.  (5, 7, 8, 9, 11, 13, 14, 15, 16, 17, 18, 19, 20, 46) 



Response:
An on-the-record public hearing was held in the Rachel Carson State Office Building in Harrisburg on March 18, 2002, at 6:30 pm.

2. Comment:
Comments were made reflecting general opposition to the beneficial use of sewage sludge/biosolids.  The general comments primarily included the following:  (5, 7, 8, 10, 12, 14, 33, 35, 36, 39, 40, 41, 42, 43, 44, 45)

(a) Requests for a moratorium to be placed on the land application of biosolids until further research is conducted.  

(b) Requests to ban land application because of concerns that biosolids pose a health risk and belief that there is no science to support the practice. 

(c) Statements of environmental and health concerns. 

(d) Land application is just about dumping and big money.

(e) Statements were made referencing the OIG reports indicating that EPA does not provide sufficient oversight and resources to the biosolids program. 

(f) Statements of insufficient state regulatory oversight. 

(g) Statements that DEP is loosening the regulations.  



Response:   (a, b, c, d) The land application of biosolids is allowed by regulation.  The regulations are based on the Federal regulations, which were established using a risk assessment and peer-reviewed scientific research studies.  DEP believes that the available science, in addition to the over 30 years of experience with biosolids recycling in Pennsylvania, provides compelling evidence that the land application program does not pose a threat to public health or the environment.  

(e, f)
The deficiencies in the federal oversight of the biosolids program identified by the OIG have no bearing or relationship to Pennsylvania’s management of the biosolids program.  Pennsylvania has a strong state program with experienced and dedicated staff.  DEP has staff in each region who are dedicated to overseeing the biosolids program.  This includes inspecting both the treatment plants producing biosolids for land application and the land application sites themselves.  In addition, the county conservation districts assist in reviewing and inspecting the land application sites.

(g) No changes are being made to the regulations governing the beneficial use of biosolids.  The only changes taking place are some minor administrative and technical revisions to the general permits.

3. Comment:
Comments were made supporting the biosolids program.  These comments included statements that the science supports the beneficial use of biosolids, that no adverse health or environmental effects as a result of biosolids use have been documented; the use of biosolids is recycling; the use of biosolids as a fertilizer has supported farmers by providing a nutrient source that has improved crop production and saved farmers money; that biosolids use has successfully reclaimed mined lands; and that biosolids are a highly regulated, quality-controlled product.  (6, 21, 23, 25, 27, 28, 29)



Response:
The proposed revisions to the general permits are fairly minor and reflect the continuation of the current biosolids land application program.  Some of the changes are intended to encourage the production of higher-quality products than may be available in the current market.


4.
Comment:
Having the conservation districts assist with site review and public education has been successful.  However, an additional mechanism for ensuring more regular DEP site inspections should be developed.  It was recommended that city officials assist with this function.  Staff could be hired to perform inspections by having a state fee collection program.  It was suggested to look at the Maryland program as an example.  (6)



Response:
We are currently evaluating the feasibility of establishing such a program.


5.
Comment:
Demonstration of technology and utilization projects ought to be facilitated by DEP regulations.  Many advances are being introduced to the industry.  However, current regulatory mechanisms do not readily accommodate experimentation with innovative equipment.  In some cases it is the distribution of the products of the innovative technologies that runs into the most hurdles. (6)



Response:
DEP encourages new and innovative technologies for the production of higher quality biosolids products.  DEP recognizes, however, that the current municipal and residual waste regulatory structure may not be conducive to the institution of such innovations.  


6.
Comment:
Objection to the use of “DEP may.”  (7)



Response:
The decisions made by DEP are based on the specific circumstances under review.  Hence, DEP must use its regulatory discretion when responding to various situations.


7.
Comment:
A question was raised regarding the definition of “Beneficial Use” under the Municipal Waste regulations.  The commenter stated that the definition states that beneficial use refers to the reuse of residual waste.  How can sewage sludge be a residual waste and if it is not a residual waste how can it be beneficially used?



Response:
The definition of “Beneficial Use” in §271.1 does refer to the reuse of residual waste.  However, the definition further states that it also includes the reuse of municipal waste. 


8.
Comment:
(a)
Commenters opposed the replacement of the term “sewage sludge” with the term “biosolids” because they believe the change in terms was just an advertising compaign or linguistic acrobatics to try to mislead the public into thinking land application is good.  (5, 7, 36, 39)




(b)
Commenters supported the replacement of the term “sewage sludge” with the term “biosolids” because they believe biosolids more accurately reflects a treated, quality-controlled product as opposed to an untreated material that cannot be beneficially used.   (1, 2, 3, 4, 6, 21, 22, 23, 24, 26, 27, 28, 29, 31, 34, 37)



Response:
DEP has taken a practical approach to differentiating between an untreated material, sewage sludge, that cannot be land applied and a treated, quality-controlled material, biosolids, that can be beneficially used.  


9.
Comment:
Some commenters do not support the restriction placed on the distribution of Exceptional Quality biosolids in an Exceptional Value (EV) watershed.  The commenters state that the restriction is inappropriate and unenforceable.  Other commenters oppose the restricted use of all classes of  biosolids in EV watersheds because, when land applied in accordance with the regulations, there is no negative impact to water quality.  Improvement in water quality can actually occur.  When using Class B biosolids, sites must have implemented erosion and sedimentation control plans or farm conservation plans, which reduces soil erosion.   Biosolids are high in organic matter and 98% of the nitrogen is in a slow-release organic form, which is not readily available to leach to the groundwater unlike manures and chemical fertilizers.  (1, 4, 23, 26, 27, 29, 37)



Response:
The regulations do not restrict biosolids use in EV watersheds.  Chapter 271.902(f)  only restricts general permit activities in exceptional value watersheds.  Therefore if a permittee has coverage under one of the biosolids general permits and they intend to land apply biosolids in an EV watershed, they must submit an application for an Individual Site Permit.  If a permittee is covered by an Individual Generator Permit, an additional individual permit is not needed to land apply in an EV watershed.  The management practices and site restrictions that are in place for the biosolids land application program are protective of the waterways, especially due to the requirement to have erosion and sedimentation control or farm conservation plans implemented on sites that may not have otherwise implemented such soil loss controls.


10.
Comment:
The statement that DEP may deny coverage under a general permit is arbitrary and it is unclear whether this means that the generator must get an individual generator permit or an individual site permit. (29)


Response:
The grounds for disapproving coverage under a general permit issued under Chapter 271 Subchapter J are listed in Section 3, “Uses Not Covered Under the General Permit.”  Whether the generator will be required to apply for an Individual Generator Permit or an Individual Site Permit will depend on the circumstances.  For example, if a generator has coverage under a general permit to beneficially use biosolids and plans to land apply in an Exceptional Value (EV) watershed, the generator must apply for an Individual Site Permit (PABIS) as opposed to registering the site via the Notification of First Land Application (30-Day Notice).  The PABIS is required because general permit activities are not permitted in an EV watershed.  So in order to apply biosolids on-site in an EV watershed, a person must apply for and be issued an individual permit.


11.
Comment:
It is unclear whether the term individual permit in Section 4 “Applicability” paragraph (a) refers to an Individual Site Permit or an Individual Generator Permit.  If it is for an individual site, why not put specific site conditions in the approval under the general permit instead of requiring a new site-specific process, which will cost the generator/applier and landowner in time and money.  (29)



Response:
This section applies to either an individual site permit or an individual generator permit.  The specific permit that will be required will depend on the circumstances.  The general permits cannot be modified to include specific requirements. Therefore if a site requires certain conditions, an individual permit must be issued in place of the 30-Day Notice procedure under the general permit.


12.
Comment:
It was suggested that the general permits not have an expiration date and instead revise or modify the permits on an as needed basis.  (29)



Response:
Applicable regulations require permit terms to be 5 years.


13.
Comment:
Section 4.c. “Applicability”, relating to individual permits is confusing.  Perhaps definitions for “Individual Site Permit” and “Individual Generator Permit” could be included in the definitions.  (2)



Response:
The terms “Individual Site Permit” and “Individual Generator Permit” are self-explanatory.  DEP does not believe that definitions for these terms are necessary.


14.
Comment:
Objection to DEP allowing a failure to comply with the terms and conditions of the general permit to be handled by a modification to the permit. (7)


Response:
Under Applicability, Section 4.g., the option to modify the permit has been removed.


15.
Comment:
Request to amend Section 4.i. (PAG-07 and PAG-08) and Section 4.h. (PAG-09) under Applicability to add local statutes and regulations. (32)



Response:
The Solid Waste Management Act (SWMA) and the Municipal Waste regulations were established to manage waste materials throughout the state.  Though local regulations can be established, they cannot be contradictory or more restrictive than the requirements of state regulations or statutes.  The sections listed above have been revised to state “No condition of this general permit shall release the permittee from any responsibility or requirement under any other Federal or Pennsylvania statute or regulation.  Nor shall any condition of this general permit release the permittee from any responsibility or requirement under any local regulation or ordinance, provided that the local regulation or ordinance is not inconsistent with or more stringent than any provisions of Title 25 Pa. Code Chapter 271 or any related statute and regulation.”

16.
Comment:
Support was given for the condition that allows the blending of residual materials with biosolids.  Using residual materials, such as sawdust, wood ash, fly ash can be successfully used to control odors in biosolids products.  The commenters felt, however, that the requirement to get DEP concurrence for a coproduct determination was burdensome and unnecessary. It was suggested to include with the NOI submittal a description of the residual waste to be used, its benefits to the biosolid product, an analysis of the residual material, and the quantities to be added in lieu of requiring coproduct concurrence from DEP. (1, 2, 22, 23, 24, 29)



Response:
The paragraphs in Sections 3.f (PAG-08 and PAG-09); Section 3.e (PAG-07); Section A.6 (PAG-07); Section A.5. (PAG-08); and Section A.4 (PAG-09), referring to the mixing of residual materials with biosolids were added to clarify already existing municipal waste regulations.  When using residual materials for beneficial purposes, the materials must be permitted for such use by DEP or a coproduct determination must be made by the generator of the residual material.  The regulations do not require the information collected to make the coproduct determination be submitted to DEP.  However, DEP has the authority to request this information at any time.  In order to ensure that any residual products that are being mixed with biosolids meet the DEP’s requirements for beneficial use, DEP is requesting the information necessary to make that determination be submitted with the NOI.  Paragraphs in Sections A.6 (PAG-07), A.5 (PAG-08) and A.4 (PAG-09) have been revised to state, in part “If the residual material is approved for beneficial use via a general permit, a copy of the general permit authorizing the beneficial use of the residual material must be submitted with the NOI.  If the residual material is considered a coproduct, then either a letter from DEP indicating concurrence with the coproduct determination or a detailed description of the residual waste to be used, its benefits to the biosolids product, the required analyses and documentation necessary to verify the residual material meets the requirements of a coproduct must be submitted with the NOI application.”   If the residual material being mixed with the biosolids is not approved for beneficial use, than the resulting biosolids/residual waste mixture must be permitted for beneficial use under Chapter 271 Subchapter I.  


17.
Comment:
It was suggested that alternative sources of information be allowed in the calculation of agronomic rates as opposed to sole reliance on the Penn State Agronomy Guide.  Depending on the products being generated, the Agronomy Guide may not be the most appropriate or may not contain the necessary information to accurately calculate rates.  (1, 4, 6, 22, 23, 24, 28, 34, 37)


Response:
DEP has allowed alternate information sources in the determination of agronomic rates.  DEP recognizes that the Penn State Agronomy Guide, though a valuable information source, is not always the appropriate reference document.  Therefore, Section E.2 for the PAG-07, Section F.1.c for the PAG-08 and Section G.1.c for the PAG-09 have been modified to state “Agronomic rates must be calculated in accordance with the most current version of the DEP’s Biosolids Training Manual.  The Penn State Agronomy Guide, documented yields, or other applicable information sources may be used to determine appropriate yields and nutrient needs for the purposes of calculating application rates.  The source(s) used to calculate rates must be provided with the example calculations in the NOI or 30-Day Notice, as appropriate.” 


18.
Comment:
(a)
Section G in the PAG-07 and Section H in the PAG-08 and PAG-09, referring to Training, requires that “any person” who operates under the general permit comply with the training requirement.  However, the regulations require that at least “one person” complete the training.  Is it the intent of DEP that “all persons” who operate under the general permit be certified or “one person” be certified.  It is suggested that only the regulatory language be included in the general permit. (2)

(b) Does PADEP intend to provide annual training opportunities, such that all persons wishing to be trained in accord with §271.915 may do so?  Will any substitutes be approved, say as training provided by PWEA or Pennsylvania Rural Water Association? (6)


Response:
(a)
The Training Section has been modified to state “Training obligations must be completed as required by §271.915(j).”



(b)
DEP will continue to require the completion of the Biosolids 101 training course.  DEP intends to create more specific training courses as time and resources allow.  DEP will also evaluate the possibility of approving courses that are conducted by outside organizations.

B. The following comments are regarding the revisions to the general permit (PAG-07) for land application of exceptional quality (EQ) biosolids:     

1.
Comment:
The title of the general permit is misleading.  It is also about distributing in bags or containers for home use.  (7, 13)


Response:
The original title of the general permit was not changed except to replace sewage sludge with biosolids.  However, in order to make it clear that the exceptional quality biosolids can be used for multiple beneficial uses, the words “by land application” will be removed and the title will become “General Permit for Beneficial Use of Exceptional Quality Biosolids.”

2.
Comment:
Request to clarify that exceptional quality biosolids can be used for other beneficial uses.  Section 4 (j) under Applicability infers that EQ biosolids can only be used in direct land application activities. (1, 22, 23, 24, 28, 34)

Response:
Condition has been changed in Section 4.k. to state that the general permit is “an approval for the beneficial use of exceptional quality biosolids only.”

3.
Comment:
It was requested that Section A.7 be modified to require DEP approval for temporary process modifications.  A comment was made suggesting that the paragraph structure was awkward and should be re-written.  Also, a question was raised as to the distinction between short-term and long-term.  (6, 32)


Response:
The sentence was modified to state “DEP approval is required for changes made to the exceptional quality biosolids treatment process that will impact the VAR option and/or the pathogen reduction alternative originally approved under the permittee’s general permit coverage approval.”

4.
Comment:
Request that both the fecal coliform and Salmonella indicators be used in verifying that the biosolids meet EQ pathogen reduction standards instead of allowing one or the other. (5, 7)

Response:
Neither federal nor Pennsylvania regulations require that both indicator organisms be used in verifying the biosolids meet EQ standards.  

5.
Comment:
Section C provides for minimum quality monitoring.  It is suggested that additional monitoring be done in a more formalized manner with local government oversight. In addition, it was suggested to modify the language to include notification to the municipality. (32)



Comments were made supporting the addition of the non-compliance reporting requirement in Section C.2.  However, the question was raised regarding DEP policy on responding to such reports. (1, 22, 23, 24, 28, 34, 37)


Response:
DEP intends to respond to noncompliance issues as dictated by the individual circumstances of the activity.  The non-compliance reports are public documents and can be reviewed by the public upon request.  In addition, information on inspections and violations can also be viewed online via DEP’s eFACTS reporting system.  DEP can request additional monitoring on a case-by-case basis should specific circumstances warrant.  

6.
Comment:
Requests modification to the labeling requirements under Section D to include the information required to be retained by the generator under §271.918(a)(1)(i) and a “use by date” on bagged materials.  (32)


Response:
The information in §271.918(a)(1)(i) refers to the biosolids analytical requirements for pollutant concentrations.  The minimum information required for the label or information sheet is contained in §271.911(c).  The quality information is available to the public upon request.

7.
Comment:
Section E.3 requires that exceptional quality biosolids be incorporated within 24 hours of application.  This requirement may not always be appropriate and may even contribute to erosion.  The Bureau of Mine Reclamation issues the permits for biosolids use on mined lands and having the incorporation language in the general permit is redundant.  (1, 4, 22, 23, 24, 27, 28, 37)


Response:
Exceptional quality biosolids are required by Title 25. Pa Code §271.911(b)(2) to be incorporated within 24 hours after application when being used for reclamation purposes.  Although redundant, this requirement has been included in the general permit for emphasis.

8. Comment:
(a)
The addition of Section F Exemptions will encourage and stimulate the production of EQ products and encourage the development and beneficial use of higher value, tailor-blended products. One of the largest markets for EQ biosolids is in the production of topsoil.  The current requirement for an additional processing permit to mix an already processed material that meets the exceptional quality standards with soil has effectively discouraged the EQ biosolids market.  (1, 2, 4, 6, 22, 23, 24, 26, 27, 28, 37)

(b) An objection was made against excluding exceptional quality material from being regulated as a waste; being exempt from processing permits and transportation placarding; and allowing the material to be stored for  up to one year. Questions were raised as to how DEP can do this and what materials can be mixed with the EQ biosolids under this exemption section. Objections were made against mixing, allowing storage for up to one year, best management practices, and distances. (7)

(c)
Section F.5 imposes a requirement that tarps be used on vehicles transporting EQ biosolids to minimize dust.  It is requested that the language be sharpened to make it clear that tarps are to be used to prevent dust during transportation. (32)


Response:
DEP has the authority under Title 25 Pa. Code §271.1, definition of “Waste” to not regulate a material that is approved for beneficial use under Subchapter I or Subchapter J as a waste if a term or condition of the permit excludes it.  DEP is committed to encouraging the production of high quality biosolids products.  The additional processing requirements to mix an already processed material that meets high-quality standards with soil or other materials that are approved for beneficial use by DEP is unnecessary, burdensome, and counterproductive.  The addition of the “Exemption” section is not intended to relieve the generator or the blender from following applicable regulations.  DEP retains the discretion to deny a generator or blender applicability under this section should they fail to comply with the terms and conditions of the permit and applicable laws and regulations.  Modifications were made to this section to specify regulatory enforcement authority and to clarify what materials can be blended with the EQ biosolids. 



The storage of biosolids is not a new requirement.  Permit holders are authorized by the regulations to store up to one week without approval from DEP.  If storage is planned for greater than 7 days, Department approval is required.  DEP can permit storage up to one year, as indicated by §285.113.  



Section F.5, which is now F.2.g., has been modified to state “When transporting exceptional quality biosolids products in bulk or the final mixed product, the transportation vehicle must be tarped or otherwise completely covered to prevent the potential for dust or spillage.”

9. Comment:
Section H.4 provides DEP with advance notice of the proposed land application when requested.  It is requested that the municipality in which the biosolids are to be land applied also be notified of the proposed application date. (32)


Response:
This section is intended to reinforce DEP’s regulatory enforcement/inspection role to verify compliance with land application activities.  Since the municipalities are not responsible for regulatory compliance monitoring, there is no need to make such a requirement.  

10. Comment:
The last sentence of Section L.7.c should be modified to read “may result in the imposition of significant penalties.”  (32)


Response:
The sentence, which is now in Section M.7.c., was modified to incorporate the above comment.

11. Comment:
It is requested to modify Section M.9.d (it is believed that the commenter meant L.9.d) to include notification of the municipality when DEP approves the transfer of an existing permit to another owner.  (32)


Response:
DEP has made great strides in promoting a paperless environment by making information available on permit activities electronically. Through the use of eNotice, the public may request to be notified electronically when specific permit activities occur.  

12. Comment:
It is suggested to add the definition of “Biosolids” to Section M.  (1, 4, 23, 24, 28, 34)


Response:
The definition was added to Section N.

C.  The following comments are regarding the revisions to the general permit (PAG-08) for the beneficial use of biosolids by land application:
1. Comment:
Section A.4 discusses the requirement to use DEP’s Biosolids Quality Enhancement Plan (BQEP) publication in developing the enhancement plan as required by §271.921.  Chapter 271.921 does not require the use of the BQEP.  The requirements as listed in the regulations are sufficient and requiring the use of the DEP publication may limit independent development of facility plans and may be construed as DEP consulting.  Suggested revisions to the language are:  “A Biosolids Quality Enhancement Plan be developed in accordance with 271.921.  DEP’s Biosolids Quality Enhancement Plan Publication may be used as a guide.”  (2, 30)

The BQEP is a good idea that has been expanded in the revised general permit.  The recent publication of the brochure on the BQEP is a good start toward guidance to agencies, but it is still generic.  Industry and DEP might benefit from a technical committee to explore means of making this a meaningful exercise.  (6)


Response:
Section A.4 has been revised to reflect that DEP’s BQEP should be used as a guide when developing the quality enhancement plan as required by §271.921.  Constructive comments on how to improve the publication are welcome and can be submitted to DEP.

2.
Comment:
It was requested that Section A.6 be modified to require DEP approval for temporary process modifications.  A comment was made suggesting that the paragraph structure was awkward and should be re-written.  Also, a question was raised as to the distinction between short-term and long-term.  (6, 32)


Response:
The sentence was modified to state “DEP approval is required for changes made to the biosolids treatment process that will impact the VAR option and/or the pathogen reduction alternative originally approved under the permittee’s general permit coverage approval.”

3.
Comment:
Section C provides for minimum quality monitoring.  It is suggested that additional monitoring be done in a more formalized manner with local government oversight. In addition, it was suggested to modify the language to include notification to the municipality. (32)



Comments were made supporting the addition of the non-compliance reporting requirement in Section C(2).  However, the question was raised regarding DEP policy on responding to such reports. (1, 22, 23, 24, 28, 34, 37)


Response:
See response for comment number 5 in Section B.

4.
Comment:
(a)  There was support for the added requirement for biosolids generators to notify the municipalities in which the land application sites are located.  (26, 31)



(b)  There were many objections to the proposed required adjacent landowner notification wording and the statement of DEP’s responsibilities in Section D.  See comments below.  (1, 2, 6, 7, 23, 24, 26, 28, 29, 30, 31, 37)



(b1)  The proposed wording goes above and beyond the regulatory requirements; it is confusing, alarming, unfriendly, and bureaucratic.  The language in the letters is self-serving and tax paying, land owning citizens have a right to be informed about the dangers of living near sludged sites, in terms of property values and health concerns.  



(b2)  More flexible language is recommended or it was suggested to send the adjacent landowners a letter, brochure or fact sheet by the permittee that provides additional information on the generator, land applier, and biosolids program.


(b3)  The appeal language leads the neighbor to believe they should appeal the action.



The regulations were developed with the intention that sites did not need site-by-site approval. To superimpose a site-by-site inspection, approval and appeal process was never intended by the current regulations.  Further, compromising the self-implementing nature of the GP’s is contrary to DEP’s Regulatory Basics Initiative (RBI) and the Secretary’s Third Annual Report (1999), where he stated:

“As we…propose new regulations and policies, we will keep in mind the tests RBI and Executive Order 1996-1 (Regulatory Review and Promulgation) have established and identify areas that were more stringent than federal rules without good reason; imposed disproportionately high costs for insignificant environmental benefits; were too prescriptive or not performance based; inhibited the use of new green technologies…”



(b4)  Section D.2.a-b:  Site-specific reviews, approvals, and notification will place extensive burdens on the PADEP regional staff. Although site inspections have been done routinely at new sites, it should not be mandatory.  Regional staff should spend more time at the operating facilities and not spend all their time doing site suitability determinations.  There is concern that this process will cause a bottle-neck in the program.  Question if this is DEP’s legal authority.



(b5)  It is suggested that Section D be revised to reflect the regulatory requirements.  Section D.1.b and .c should be removed and D.1.d should be revised to use language in the regulations.  Section D.2.b should be modified to remove the requirement to publish each site determination in the PA Bulletin.  If these suggestions are not taken, it is suggested that the 30-day limit remain in effect.



(b6)  Concerns that the appeals process will simply be a tool for opposition to delay or prevent land application without a genuine technical basis.  Alternative suggestion to improve local notification and participation in land application programs:  require the township, borough, or other local government unit be provided not only the notification, but all subsequent reports and monitoring results associated with land application operations; require land appliers provide local government with the name and phone number of a contact person so that all questions, concerns, or complaints can be responded to in a timely, responsible fashion.



(b7)  Is there any other permit which requires notice be sent directly to those adjacent to the activity being permitted and informing them they can appeal the action?  The notification requirement should be limited to only those landowners abutting the actual field application site or whose property lines are within a reasonable distance of the application site.  Suggestion notification criteria could be “if the adjacent property owner can see the application site or is within 1000 feet of the application site.”


Response:
(a)  (b1-b6)  The proposed mandatory notification language has been removed.  However, the DEP factsheet will still be required to be enclosed with the adjacent landowner notification letter and a copy of the 30-Day Notice will still be required to be sent by the permit holder to the municipality where the land application site is located.



(b4, b5)  The general permit process was established to place emphasis on the quality of the biosolids products being produced for land application.  The regulations do not require a site-by-site review and approval by DEP prior to utilizing the site.  The permittee is responsible for certifying through the Notification of First Land Application (30-Day Notice) process that the site meets the regulatory criteria and that the management practices and site restrictions will be followed.  In addition, the permittee must notify the adjacent landowners in accordance with §271.913(g) 30 days prior to using the site for the first time.  Though the site-by-site reviews are not required by regulation, DEP had issued a Program Directive in February 1999, for the Regional staff to conduct site determinations to verify compliance and publish the suitable determination in the Pennsylvania Bulletin and copy the municipality where the site is located.  If there are deficiencies with the site, the permittee is notified and the site cannot be used until the deficiencies are resolved.  This directive has not prevented and will not prevent the permittee from beginning land application activities on day 31 should DEP not make a determination prior to the end of the 30-day notice timeframe.  Meaning, if DEP is unable to conduct a site determination prior to the end of the 30-day notification period, the permittee can utilize the site on day 31.  As with any permitted activity, should DEP find violations upon inspection of the site, appropriate enforcement action will be taken.



(b6)  There is no requirement that additional information be submitted to the municipality where land application is to occur.  However, this does not preclude the land applier or the generator from taking a proactive approach and voluntarily providing this information to interested parties.  In fact, DEP highly recommends such interactions.


(b7)  An adjacent landowner includes all landowners whose deeds touch the deed for the parcel of land on which the biosolids will be applied even if there is a substantial distance between the actual land application area and the property boundary.  If, however, the parcel adjacent to where the land application is to occur is owned by the same person who owns the land application site, there is no requirement to notify the owner of the next parcel.  A definition for an adjacent landowner was added to both the PAG-08 and PAG-09.  There are other DEP programs that require adjacent landowner notification as defined above, ie waste management permits and permit modifications require such notification.


5.
Comment:
The following comments were made regarding Section E Land Application Requirements:

(a) Concur with the proposed revisions that clarify the use of soil analyses and comparison to an appropriate soil concentration-based standards and separating the CPLR as an independent standard as was intended by the US EPA. Sections E.2 and E.3 refer to pollutant levels in Table 3.  Table 3 refers to “Monthly Average Concentrations.”  It is suggested to add “monthly average” to “pollutant levels in Table 3” whereever this term is used. (2)
(b) Second sentence in paragraph three in Section E is awkward and should be revised to ensure proper interpretation. (6)
(c) Is the CPLR still to be calculated for biosolids that meet the Table 3 criteria?  If so, the requirement seems unnecessary. (29)
(d) Though concur with more stringent requirement to conduct additional soil analyses if the biosolids exceed the concentrations in Table 3, commenters suggest that DEP take these analyses and sponsor research to document any changes in soil quality.  DEP should consider asking permittees to voluntarily perform additional analyses to assist in documenting soil quality changes. (1, 23, 24, 28, 37)
(e) Commenter notes that the Federal 503 requirements do not require soil sampling analyses.  The analyses required refer to evaluating biosolids quality.  PADEP already requires background soil analyses to obtain a permit.  PADEP also requires that the annual pollutant loadings be added to the background to obtain CPLR.   The additional annual soil monitoring will heap another cost on the backs of facilities trying to “do the right thing” by land applying and not landfilling a valuable commodity.  If the proposal is added to the general permits, it is suggested that language be added to tie requirement to the Federal guidelines, ie.  “If Table 3 pollutant concentrations are met, the CPLR’s must be calculated and maintained.”  No annual soil sampling should be required.  Or “If annual soil sampling is required, the CPLR’s need not be calculated and maintained.”  This would eliminate the redundancy of an already time-consuming recordkeeping system.  (3)
(f) Tracking of CPLR remains difficult to manage when sites receive multiple sources or the land appliers change. (6)

Response:
(a)
The separation of the background soils from CPLR calculations was done to remain consistent with the Federal 503 requirements and Chapter 271 Subchapter J.  The term “monthly average” has been incorporated when referring to Table 3 pollutants.

(b, d, e)  The requirement to conduct annual soil sampling has been removed.  The additional soil sampling is not required by Pennsylvania regulation and goes beyond the Federal 503 requirements.   DEP believes that analysis of soils that have been amended with biosolids would best be conducted via a science-based research product.  CPLR’s must be calculated and maintained as required by the regulations.   

(c) The regulations require that any biosolids product that does not meet all the exceptional quality biosolids criteria must calculate CPLR regardless if the metals levels meet the Table 3 standards.

(f)
If multiple sources are intended to be land applied at one site, the generator(s) or land applier(s) must demonstrate that accurate calculation of application rates and CPLRs can be conducted.  If this cannot be done, DEP reserves the right to deny the use of the multiple sources at the land application site.  

6. Comment:
There was opposition to the PNDI requirement.  EPA has determined that land application of biosolids to agricultural land is part of standard operations, therefore if agricultural activities are permissible in an endangered species habitat, there is no reason for additional concerns or precautions simply because biosolids will be applied to the site.  What is going to be harmed on a strip mined site by the application of biosolids especially in view of the substantial benefits that reclamation has had on establishing habitats.  This requirement adds unnecessary delays to the permitting process.  (29)


Response:
Section 271.915(a) explicitly states that biosolids cannot be applied to the land if it is to adversely affect a Federal or Pennsylvania threatened or endangered species, or its designated habitat.  

7. Comment:
Section F.1.f requires an editorial improvement, perhaps by adding a “an” between “have” and “implemented.”  (6)


Response:
The editorial change was made.

8. Comment:
The requirement to incorporate biosolids within 24 hours of application at reclamation site is not always appropriate and may even attribute to erosion.  The Bureau of Mine Reclamation issues the permits for biosolids use on mined lands and having the incorporation language in the general permit is redundant.  (1, 4, 22, 23, 24, 27, 28, 37)


Response:
Biosolids are required by §271.915(m) to be incorporated within 24 hours after application when being used for reclamation purposes.

9. Comment:
Comments were made regarding Section G “Storage Requirements.” An overview of these comments are as follows.   (1, 2, 5, 7, 14, 22, 23, 24, 27, 28, 30, 32, 38)



(a)

Comments were made agreeing with the differentiation between storage and staging.  However, there was disagreement with the slope restriction of 3% for staging of biosolids.  The requirement is unnecessary because the other provisions of Section G adequately protect against the modest risk of adverse impacts posed by staging.  The requirement is counterproductive because the land applier normally selects a staging location within the biosolids application area that is logistically efficient.  This means a location that minimizes unnecessary movement of both transportation and spreading equipment.  It was suggested to revise G.1 to state “Any person operating under this general permit must comply with the following requirements when staging biosolids at the land application site.”  It was also suggested to revise G.1.c to state “Staging areas may not be located on slopes greater than 3% unless the area is part of a farm conservation plan or other appropriate best management practices (BMPs) are implemented to minimize run-on and run-off, or the location is otherwise approved by DEP.  BMPs can be found in the latest edition of the US EPA’s Guide to Field Storage of Biosolids.”

(b) Section G.2.d requires a Preparedness, Prevention, and Contingency Plan (PPC) be developed in accordance with DEP Guidelines and submitted with the 30-Day Notice.  Is the preparation of a PPC plan for biosolids site qualifications a regulatory requirement?  If so, where can it be found in the regulations?  Where can the Guidelines be found?  If a regulatory basis does not exist for this requirement, it should be removed from the PAG-08.  

(c) Section G.2.e relating to monitoring storage areas appears to be a new requirement that is not supported by regulation.  The commenter agrees that it is a good idea.  However, it is not supported by regulation.  It is suggested that DEP consider strengthening Chapter 285, “Storage of Municipal Waste” regulations, instead of including requirements in the PAG-08 that are not supported by regulation.  

(d) There is little science to support the safety of storage.  There is a high potential for pathogen regrowth during storage.  How can DEP approve land applying sludge that has been stored for up to a year without further testing?  This mismanagement violates EPA’s mandatory and required geometric mean of coliform bacteria.  The potential for odor is not addressed and commenter dislikes being told that odor is part of normal farming operations.  Believe DEP is too vague and has too much discretion.

(e) There is no mention in either Section G.1 or .2 about local or township regulations regarding storage.  DEP should take the lead in requiring townships to defer to the state with regard to regulations on biosolids storage.  It does not make sense to have more than one authority setting the storage regulations.

(f) Section G.1.d limits the storage and staging areas to within 50 feet of a property line.  It is requested that additional criteria for storage also include the setbacks included in Section F.7 of PAG-07, namely that storage and staging areas not be within 100 feet of a perennial or 33 feet of an intermittent stream.

(g) Section G.2.h authorizes DEP to require additional criteria when sewage sludge is stored for more than seven days.  Would DEP provide additional monitoring and sampling as means of protecting the public against pathogen regrowth?


(h) It is suggested that a mechanism be available for anyone wishing to propose a storage area after the 30-Day Notice is submitted.
 

(i) Page 11, Definition of Storage is defined as “the containment of wastes on a temporary basis…” The commenter wonders if it would be helpful to differentiate between storing and staging.

(j) The use of the term staging in the draft permit is not supported by Chapter 271 or 285.  

Response:
(a) Section G has been modified to separate out the appropriate requirements for storage and staging.  The staging section, which is now G.2, states “Staging areas for biosolids must meet the requirements for land application as listed in §271.915(a), (c), (d), and (e) unless otherwise approved by DEP.”



(b)  There is no regulatory basis for requiring a PPC plan for biosolids storage areas.  Therefore, the requirement for a PPC plan has been removed.

(c)  DEP is the responsible entity for regulating the storage of biosolids.  In a ruling made in Commonwealth Court in Township of Plymouth v. County of Montgomery it was held that the “…pervasive powers conferred by the legislature upon [DEP] with respect to transportation, processing, treatment and disposal of solid waste…preempted municipal powers to govern those functions.”  The Pennsylvania Supreme Court upheld a similar ruling in Hydropress Environmental Services Inc v. Township of Upper Mount Bethel (816 A.2d)(2003).

(e)  It is within DEP’s regulatory authority to require storage areas to be maintained in good working order while in use.  However, a weekly inspection schedule may not be appropriate for all situations.  Section G.2.e which is now Section G.1.h has been revised to state “When in use, storage areas must be inspected regularly and after severe precipitation events to ensure run-on and runoff controls are in good working order.  Inspections should be logged documenting the time, date, inspector, conditions of the site, and any mitigation measures taken.” This statement is more consistent with the recommendations in the EPA Biosolids Field Storage Manual. 



(f)  Section G.1.d, now G.1.a has been revised to include the buffer distances listed in §275.202, which includes 300 feet from a water source.  



(d)(g)  The biosolids materials are required by regulation to meet pathogen reduction standards prior to being stored at a land application site.  In order to require compliance monitoring at the storage locations, a regulatory change would be needed.



The storage of biosolids is not a new allowance.  Permit holders are authorized by the regulations to store up to one week without approval from DEP.  If storage is planned for greater than 7 days, Department approval is required.  DEP can permit storage up to one year, as indicated by §285.113.  


(h)  There is nothing prohibiting requesting storage after the 30 Day Notice is submitted.


(i)(j)  Staging is a term that applies to the activities necessary to unload the biosolids from the transportation vehicles and reload the material into the spreading equipment.  Though this term “staging” is not defined in the regulations, it has been defined in the general permits to accurately distinguish this temporary activity from storage activities.


10.
Comment:
The language in Section M.11 “Duty to Respond to Complaints” requiring an appropriate response to complaints is not supported by regulatory reference and is an open ended statement with various interpretations that could be made in terms of what is appropriate.  Most parties reporting the complaints would not want the alleged offender to be the one to alleviate their fears.  The need for this language has not been justified by DEP and should be removed.  (2, 30,38)


Response:
This section has been removed.  It is the responsibility of DEP to respond to complaints made through the DEP complaint tracking system.  However, it is the responsibility of the permit holder or agent for the permit holder to respond to possible violations that may be noted during a DEP inspection of a valid complaint.

11.
Comment:
More detail should be provided for the definition of “snow cover” along the lines that “snow must average at least ¼ inch covering 95% of the site.”  (32)


Response:
DEP believes the term “snow cover” is adequately defined.

D.
The following comments are regarding the revisions to the general permit (PAG-09) for land application of residential septage:
1.  
Comment:
Section B.5 limits the storage and staging areas to within 50 feet of a property line.  It is requested that additional criteria for storage also include the setbacks included in PAG-07 F.7, namely that storage and staging areas not be within 100 feet of a perennial or 33 feet of an intermittent stream.  (32)

Response:  
Section B.5 has been combined with B.4.  The new B.4 now states that “The storage and treatment locations may not be conducted within 50 feet of a property boundary and must meet the land application site requirements as listed in §271.915(a) and (c).”  The site requirements under §271.915(c) includes the 100 feet from perennial stream and 33 feet from a intermittent stream.

2.
Comment:
Section B.8 requires that a tank preparedness, prevention, and contingency plan be developed and made available to DEP prior to installation.  It is requested that this plan be available for public inspection.  (32)


Response:
Section B.8 is not required under the regulations and has been removed.

3.
Comment:
Commenter notes that the PAG-09 is applicable to haulers and not to facilities.  The source of the septage must be made public.  What are the implications of this applicability?  Who has the liability?  (7)


Response:
The PAG-09 is applicable to a hauler or facility that prepares residential septage for land application.  The name of either the hauler or facility preparing the septage for land application would be listed as the permit holder.  The source of septage is from individual septic systems or facilities that treat domestic waste.  It is recommended that septic tanks be pumped every three years, so the distinct sources of septage will not be constant.  Therefore, the listing of the individual homes where the septage is pumped would be burdensome, unnecessary, and impractical.  It is the responsibility of the permit holder to meet the quality requirements for land application.  

4.
Comment:
Who determines if the Quality requirements are met and at what point is the determination met?  (7)


Response:
It is the responsibility of the permit holder or agent for the permit holder to monitor each container of the treated septage to verify the quality requirements are met for land application.  Records documenting that the quality criteria are met must be maintained by the permit holder.  DEP staff conducts periodic inspections to verify the compliance with the regulations.

5.
Comment:
Please explain PAG-09 page 6 B.11 regarding use at other sites.  (7)


Response:
Section B.11 is now B.9.  This section refers to the permit holder’s ability to land apply treated residential septage to land application sites that the permit holder has either qualified under the general permit through the 30-Day Notice procedure or for which he has obtained an individual site permit.

6.
Comment:
Commenter disagrees with allowing pathogen reduction to occur in the septage truck.  (7)


Response:
Nothing in the current regulations precludes this practice.

7.
Comment:
Page 8 G.1.e does not adequately address problems with wells.  Why should the owner of the well be permitted to waive the isolation distance?  (7)


Response:
Section 271.915(c)(5) of the regulations allow the current owner of a well to waive the isolation distance.  

8.
Comment:
PAG-09 at G.1.f  uses the words “should be.”  This is too vague. (7)


Response:
DEP believes the commenter meant to reference G.1.g.  This sentence has been changed to state “The soil pH must be as specified in §271.915(e).”

E.  The following revisions were made to the general permit in addition to the changes listed in Sections A through D.


In addition to a few minor incidentals, the following revisions were made to the general permits, as noted, in an effort to provide consistency or clarity.


1.  The lead in sentences in Section F.2., Blending, in the PAG-07 was rephrased.  The original paragraph, which stated “The permit holder must adhere to and notify the person(s) conducting the mixing operations of the following conditions:” was rephrased to state “In addition to the information sheet or label required in Section D, the permittee must also provide the following information in writing to the person(s) responsible for the mixing operations.”  

2. A definition for “person who operates under this general permit” was added to all three general permits.

3. In all three general permits, the term “permittee” replaced “person who prepares” or “person who operates under this general permit” where appropriate.
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