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The proposed regulation that constitutes the Commonwealth of Pennsylvania’s Triennial Review
of Water Quality Standards was adopted by the Environmental Quality Board (Board) at its April
18, 2017 meeting. Public notices for the proposed rulemaking (Board — Chapter 93) and
proposed statement of policy (Department - Chapter 16) were published in the Pennsylvania
Bulletin on October 21, 2017 (47 Pa.B. 6609 and 6703, respectively) with provisions for 70-day
concurrent public comment periods on each proposal, which were set to end on December 29,
2017. Supplemental corrections were published in the Pennsylvania Bulletin on October 28,
2017 (47 Pa.B. 6727 and 6730, respectively) to correct printer errors that were published in the
October 21 Bulletin notices for the date and location for the public hearings to be held at the
Northeast Regional Office on December 6, 2017.

The Board and Department held public hearings, for the purpose of accepting comments on the
proposed rulemaking and statement of policy on December 6, 8, and 14, at the Department’s
Northeast Regional Office in Wilkes-Barre, the Southcentral Regional Office in Harrisburg, and
the Southwest Regional Office in Pittsburgh, respectively.

In response to requests for an extension of the public comment period and to add a public
hearing in the southeast region of Pennsylvania, public notices were also published in the
Pennsylvania Bulletin on December 30, 2017. (47 Pa.B. 7852 and 7861) Additional public
hearings were held on January 30, 2018, at the Department’s Southeast Regional Office in
Norristown, for both the Proposed Regulation and Proposed Statement of Policy. The extended
public comment periods for these proposals closed on February 16, 2018.

As a result of the public hearings and extended public comment period, the Board received
comments on the proposed rulemaking from 776 commenters, including from the Independent
Regulatory Review Commission (IRRC). The following is a summary of the comments received
on the proposed amendments to 25 Pa. Code Chapter 93, and the Department’s responses to
those comments.

GENERAL COMMENTS

Comment 1:

Requests were received for an extension to the DEP’s triennial review process to allow for more
time for the public to participate in this important process that comes about once every 3 years or
more. Since many of the issues being taken up in the Triennial review greatly impact the
Delaware River watershed, they also request that a hearing be held in the watershed well after
the new year to allow for more participation by the public in the southeast corner of the state. By
providing at least 30 more days beyond the Dec 29, 2017 deadline, after the holiday season and
new year, and providing a venue for an additional public hearing within the southeast region,
they strongly believe public participation will be greatly improved and ensure the meaningful
time needed to fully and fairly review and comment on the proposed standards or standards that
may be missing, but that are needed in this triennial. (13, 29)

Response: The Department appreciates the comments. In response to these requests, the public
comment period was extended and additional public hearings were held for the Chapter 16
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proposed Statement of Policy and Chapter 93 proposed Regulation at the Department’s Southeast
Regional Office in Norristown, on January 30, 2018. The extended public comment period ended
on February 16, 2018.

Comment 2:

| appreciate the PADEP providing an extension to the public comment period, as called for by
Delaware Riverkeeper Network and allies, to avoid the holiday season and original deadline of
12/31. Having a longer open comment period now until Feb 16, 2018 helps residents like me
have more information to truly be part of this process and to share this important process with
my neighbors and other watershed groups and land conservancies. (29A, 32-73)

Response: The Department appreciates the comments.

Comment 3:

The Pennsylvania Dept. of Environmental Protection (PADEP) must set strong numeric water
quality standards as part of your triennial review process to better protect the tributaries and
water that flows through the Delaware River Basin and the greater Commonwealth. As a resident
of the Delaware River watershed who values clean streams and healthy drinking water, |
appreciate the PADEP considering my comments. (1)

| am writing to support and encourage the Pennsylvania Dept. of Environmental Protection
(PADEP) to set strong numeric water quality standards as part of your triennial review process to
better protect the tributaries and water that flows through the Delaware River Basin and the
greater Commonwealth. As someone who enjoys recreating, paddling, and fishing in the
Delaware River and other Pennsylvania streams and as someone who values clean drinking
water and healthy streams that are diverse and high quality, please consider my comments, and
consider setting more standards than what is currently being proposed in this triennial review. |
understand that these standards set an important foundation for so many of the water quality
programs, permits, and impacts that are being considered. (9, 32-73)

| strongly urge you to strengthen the current water quality standards in Pennsylvania. (74-775)

I would like to see water quality standards as high as possible in Pennsylvania, since I'm
concerned about polluted water caused by dangerous chemicals that the state hasn’t considered
“toxic” in the past. Please enact the strictest protections possible. (19)

As a resident of the Delaware River watershed and | value clean streams and healthy drinking
water. Please consider and address my comments in this year's triennial review or the next.
Healthy streams only improve our quality of life and our economy, so strengthening standards is
a critical step to ensuring the 19,000 miles of impaired waterways are cleaned up and remain
healthy and diverse streams deserving of High Quality and Exceptional Value are given these
protections and not disqualified because the bar is set too high or the work of private land trusts
are not included in watershed protection when they should be. Thank you for your time. (9, 32-
73)



Response: The Department appreciates the comments.

Comment 4:

The evaluation of these standards is critical to the mission of the PFBC to not only protect water
quality for state jurisdictional species but to also protect the recreational value of the
Commonwealth’s resources for generations of anglers and boaters. (8)

Response:

The Department recognizes that evaluation of these standards is critical to our common mission
to protect water quality for aquatic species and the recreational value of the Commonwealth’s
water resources, for current and future generations of all citizens, visitors, anglers, and boaters.

Comment 5:

Our members appreciate the efforts of the Department of Environmental Protection (PADEP) to
set strong numeric water quality standards in the triennial review process to better protect the
waters of the Commonwealth and improve our quality of life and our health. Most of our
members grew up enjoying our many exceptional area creeks and streams, and at times, the West
Branch of the Susquehanna River, for all kinds of warm weather activities such as swimming,
floating, kayaking, canoeing, and fishing. We would like to one day see all waters of the
Commonwealth support these healthy and restorative activities. We believe the benefits of
setting even higher standards than what is currently in effect and what is being proposed, will
more than pay for the costs of implementing them by improving the value of living, working, and
vacationing in Pennsylvania. (14)

Response: The Department appreciates the comments.

Comment 6:
As Pennsylvanians, we all have a constitutional right to clean water. With 19,000 miles of
impaired waterways in the Commonwealth, there is still a long way to go. (14)

Water quality standards are a critical component to ensuring the spirit of the Clean Water Act is
implemented. In addition, the standards and designated and existing uses are critical to ensure
that the PA Constitution, Article 1 Section 27 is fulfilled. The Pennsylvania Supreme Court Act
13 natural gas challenge brought by Delaware Riverkeeper Network issued an important decision
on December 19, 2013. In that decision the Court ruled that Act 13 violates the Pennsylvania
Constitution on the grounds that it violates the Environmental Rights Amendment In doing so,
the Court held that the right to pure water, clean air and a healthy environment are fundamental
rights that must be given high-priority consideration and protection by every level of
Pennsylvania’s government Since that ruling by Chief Justice Castille, multiple examples of case
law have been reinforcing this protection and the responsibility of the PADEP to work and
operate within this strong environmental rights construct — this reinvigoration of PA
environmental rights is critical as we face many challenges in the decades to come. (29A)

Response: The Department appreciates the comments.



Comment 7:

The U.S. Fish and Wildlife Service provided comments pursuant to the Endangered Species Act
of 1973 (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.) to ensure the protection of federally
listed, threatened and endangered species, and the Fish and Wildlife Coordination Act (48 Stat.
401, as amended; 16 U.S.C. 661 et seq.) to ensure protection of fish and wildlife resources. (20)

We recommend ensuring that all WQS for toxic substances, metals, and all other pollutants offer
the highest level of protection for NMFS-listed [National Marine Fisheries Service] sturgeon
species, and that all standards are at least as protective as the national standards promulgated by
EPA. Setting appropriate thresholds for pollutants is necessary to minimize the potential for
adverse effects, and we encourage you to use the best available science to justify your thresholds
and to help facilitate EPA’s triennial review and their subsequent ESA [Endangered Species Act]
Section 7 consultation with us. (26)

Response: The Department does and will continue to set appropriate thresholds for pollutants
when necessary, to minimize the potential for adverse effects. The best available science is used
to justify the thresholds and to help facilitate EPA’s approval process of this triennial review and
subsequent Endangered Species Act (ESA) Section 7 consultation with the United States Fish
and Wildlife Service and National Marine Fisheries Service (the Services).

Comment 8:

With nearly 10,000 member companies involved in all industrial categories and of all sizes, we
have been actively and positively involved throughout the past 15 years or more in working with
other stakeholders in helping to frame workable approaches to addressing the water quality
challenges of the state. As expressed in our previous comments on various legislation regarding
water policy, DEP and EPA proposed rulemakings, and proposals from interstate water basin
commissions for the Delaware and Susquehanna rivers, we and our members recognize that
development, use and stewardship of the state’s water resources is vital to the health and success
of the communities, industries and enterprises throughout the state. That stewardship of our
water resources requires a thoughtful balancing of environmental and economic considerations.
(25)

Response: The Department acknowledges the comment.

Comment 9:

Please note that the comments and recommendations presented by EPA Region 3 are strictly for
the Environmental Quality Board’s (EQB) consideration and do not constitute approval or
disapproval decisions under CWA 303(c). Neither are these comments a determination by the
EPA Administrator under CWA Section 303(c)(4)(B) that revised or new standards are necessary
to meet the requirements of the Act. (4)

Response: The Department understands that these are EPA’s comments and recommendations

and do not constitute an approval, disapproval, or an Administrator’s Determination under Clean
Water Act (CWA) Section 303(c) to meet the requirements of the CWA. The final approval
action (CWA Section 303(c)) for this rulemaking will be conducted by EPA after such time as
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this rulemaking is published in the Pennsylvania Bulletin as a final-form rulemaking, and the
complete Administrative Record of Rulemaking is presented to EPA with a specific request for
such review and approval.

Comment 10:

We are fully supportive of Pennsylvania’s proposed revisions, subject to the specific comments
provided on individual topics or items. Under CWA Section 303(c) it is the responsibility of the
Pennsylvania Department of Environmental Protection (PADEP) to protect the existing and
designated uses of the surface waters of the Commonwealth by establishing water quality
standards. The specific water quality criteria being proposed will help PADEP determine if any
particular parameter has the potential to negatively impact water quality and, therefore, uses.
Having scientifically defensible numeric criteria also benefits the public: dischargers know what
specific standards they will be required to meet, and the general public understands what
standards are needed to protect water resources. (4)

In accordance with federal regulation at 40 CFR 131.11, states must adopt water quality criteria
based on sound scientific rationale and these criteria must contain sufficient parameters or
constituents to protect the designated use. States can adopt numerical criteria based on EPA’s
national CWA 304(a) recommendations, EPA’s national recommendations modified to reflect
site-specific conditions, or other scientifically defensible methods. Pennsylvania is proposing to
adopt several criteria that are based on EPA’s national recommendations, as well as several
criteria that are not consistent with EPA’s national recommendations or for which there are no
national recommendations. We remind PADEP that in order to support a CWA 303(c) approval,
EPA will need to document that Pennsylvania has met the requirements of the 40 CFR 131.11.

(4)

Response: The Department appreciates the comments. The Department understands that the
Commonwealth has a responsibility under the CWA to protect the existing and designated uses
of the surface waters of this Commonwealth by establishing appropriate water quality standards.

Comment 11:

| would request that in the future, | be added to a mailing list or email list so that | am alerted
when the next triennial review occurs. Public notice is critical since this process only comes
along every three years. (32-73)

Response: The Department encourages all that are interested to sign up for the eNotice service
on the Department’s website, S0 they can stay informed of these opportunities for public
participation, and to review and comment on the various regulatory and permitting activities
being undertaken by the Department or the Environmental Quality Board. The eNotice service
can be customized to certain preferences on notification.



SPECIFIC COMMENTS BY SECTION OR TOPIC

Comments on Specific water quality criteria — Table 3 (893.7)

Ammonia criteria

Note:

The Department was made aware in November 2018 that a typesetting error was identified and
corrected in the EPA Aquatic Life Ambient Water Quality Criteria for Ammonia (EPA 2013a)
document. The equation to calculate the ammonia criterion maximum concentration (CMC)
where Oncorhynchus species are absent was missing two parentheses which are needed to
correctly calculate the criterion (see page 42 of EPA’s 2013 document). The error did not affect
the results for the criterion values presented in Figure 5a (p. 43) and Table 5b (p. 45), and the
equation is correct in Appendix N: Site-Specific Criteria for Ammonia (p. 227). The new
publication number is EPA-822-R-18-002.

Comment 12:
We support the proposed amendments to the ammonia criteria. (2, 4, 6, 15)

The Board proposes to amend the ammonia criteria to conform to EPA’s final recommendations
for Aquatic Life Ambient Water Quality Criteria for Ammonia-Freshwater 2013. These
recommendations consider the most recent scientific research regarding the effects of ammonia
on aquatic life and incorporate the latest toxicity information. (2)

We support the new federally-recommended criteria for ammonia and the statewide application
of these federally-recommended criteria that are protective of aquatic life. (8)

We agree with the comment of the PA Fish and Boat Commission (PFBC) supporting the new
federally recommended criteria for ammonia. We note that even water resulting from the careful
distillation of toxic gas industry waste fluids still retains some ammonia when no traces of other
toxins are reported. (14)

We appreciate the Department of Environmental Protection’s (Department) proposal to adopt the
Environmental Protection Agency’s (EPA) 2013 Aquatic Life Ambient Water Quality Criteria
for Ammonia. As the agency responsible for the protection and recovery of federally listed
endangered and threatened mussels, we concur that these criteria are warranted to protect listed
species, as well as to prevent the need for listing additional mussel species. We support the
application of criteria that are protective of freshwater mussels throughout Pennsylvania. (20)

We support DEP’s proposal to adopt the Environmental Protection Agency’s (EPA) 2013
Aquatic life ambient water quality criteria for ammonia (EPA 822-R-13-001). (27)

Response: The Department appreciates the comments.



Comment 13:
| am interested in how the department tracks pH and temperature since it is relevant to the
application of this (ammonia) criterion. (15)

Response: The Department gathers pH and temperature data according to approved data
collection protocols. These sampling protocols are contained within the 2018 Version of the
Water Quality Monitoring Protocols for Streams and Rivers, found at
http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Requlation/\WaterQ
ualityPortalFiles/Technical%20Documentation/MONITORING BOOK.pdf (refer to Chapter 4.
Chemical Data Collection Protocols). The results are recorded and stored so that the data can
later be used and analyzed appropriately.

Comment 14:

We are pleased that Pennsylvania is proposing to adopt ammonia nitrogen criteria based on
EPA’s recommendations found in “Aquatic Life Ambient Water Quality Criteria for Ammonia
— Freshwater. 2013”7, (EPA-822-R-13-001). However, there appear to be some inconsistencies.
In order to be wholly consistent with EPA recommendations, we recommend PADEP revise “30-
day average Criteria Continuous Concentration (CCC) chronic criterion equation” to “30-day
rolling average Criteria Continuous Concentration (CCC) chronic criterion equation.” (4)

Similarly, we recommend that “Chronic concentration is not to exceed 2.5 times the CCC as a 4-
day average within 30 days...” be revised to “Chronic concentration is not to exceed 2.5 times the
CCC as a 4-day average within the 30 day averaging period...”. As written it appears that
Pennsylvania’s chronic criteria would be based on any chosen 30-day period, for example, a
given month, rather than each possible 30-day period that a rolling average would achieve,
regardless of any artificial or implied bracketing such as the set 30-day periods of a given month.

(4)

For clarity, we also recommend rewording “Chronic concentration is not to exceed 2.5 times the
CCC as a 4-day average within 30 days (e.g. 2.5 x 1.9 mg TAN/L at pH 7 and 20°C or 4.8mg
TAN/L) more than once in 3 years on average.” to “The highest four-day average within the 30-
day averaging period should not be more than 2.5 times the CCC (e.g., 2.5 x 1.9 mg TAN/L at
pH 7 and 20°C or 4.8 mg TAN/L) more than once in three years on average.” (4)

Response: The Department appreciates the comments and suggested revisions. It is the
Department’s intent for these ammonia criteria statements to be consistent with EPA’s
recommended criteria. In response to the comments, the Department has adjusted its description
to “30-day rolling average Criteria Continuous Concentration (CCC) chronic criterion equation”
and has revised the language to include “The highest four-day average within the 30-day
averaging period should not be more than 2.5 times the CCC (e.g., 2.5 x 0.2 mg TAN/L at pH 9
and 20°C or 0.5 mg TAN/L) more than once in three years on average.” (Please also note the
change in the example given.)


http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf
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http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf
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Comment 15:
In addition, the previous regulation stated that: “The pH and temperature used to derive the
appropriate ammonia criteria shall be determined by one of the following methods:

1) instream measurements, representative of median pH and temperature — July through
September.

2) Estimates of median pH and temperature — July through September — based upon
available data or values determined by the Department. For purposes of calculating
effluent limitations based on this value the accepted design stream flow shall be the
actual or estimated lowest 30-consecutive-day average flow that occurs once in 10
years.” (4)

In the proposed revision some of the above descriptive language has been removed. PADEP
should clarify what is meant in the proposed revision by “...best estimates, representative of the
median pH and temperature of the receiving stream for the applicable time period and design
conditions.” How will “best estimates” be determined and what will they be based on? How will
‘-design conditions’ be considered? Why has the language on calculating effluent limitations
been removed? Implementation and assessment is not a reviewable element of a water quality
standards submission as determined by 40 CFR §131.21(c), but it could be considered in EPA’s
review as it relates to the criteria’s scientific defensibility and protectiveness of the use. (4, 776)

Response: The Department appreciates the comments and suggested revisions. The Department
provides further clarification to the temperature and pH implementation language as published at
proposed rulemaking October 21, 2017 at 17 Pa.B. 6609. The Board is revising the language as
follows: “The pH and temperature used to derive the appropriate ammonia criteria shall be
determined by instream measurements or best estimates based on reference waters that are
representative of the median pH and temperature of the receiving water. Instream measurements
for pH and temperature will be gathered using Department data collection protocols.”. These
current Department protocols are contained within the 2018 Version of the Water Quality
Monitoring Protocols for Streams and Rivers, found at
http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/\WaterQ
ualityPortalFiles/Technical%20Documentation/MONITORING BOOK.pdf (refer to Chapter 4;
Chemical Data Collection Protocols).

With regard to the seasonal component (July through September), the Department recommends
the implementation language not be restored in this clarification, because current temperature
and pH data suggests that ammonia toxicity to aquatic life may reach high levels outside of that
seasonal timeframe.

The Department appreciates the recognition that implementation and assessment is not a
reviewable element of a water quality standards submission under the Clean Water Act, and the
Department agrees that this may be useful to inform the review and scientific defensibility of the
criteria. Therefore, when calculating the effluent limitations for ammonia, the accepted design
stream flow shall continue to be the actual or estimated lowest 30 consecutive-day average flow
that occurs once in 10 years (Qso-10), as referenced elsewhere — in Table 1 at 25 Pa. Code §96.4


http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf
http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf
http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf
http://files.dep.state.pa.us/Water/Drinking%20Water%20and%20Facility%20Regulation/WaterQualityPortalFiles/Technical%20Documentation/MONITORING_BOOK.pdf

(relating to TMDLs and WQBELSs) — and in §93.7(a) which incorporates Chapter 96 (relating to
water quality standards implementation).

Comment 16:

We support DEP’s proposal to adopt the Environmental Protection Agency’s (EPA) 2013
Aguatic Life Ambient Water Quality Criteria for Ammonia (EPA 822-R-13-001). This
(ammonia) criterion is especially important in Pennsylvania where sensitive mussel species are
present or where plans are underway to restore mussel populations to their historic ranges.
However, according to EPA comments (dated Dec 20, 2017) some technical revisions may need
to be reviewed and made for this ammonia criteria to be more protective. We would also note
that it is unclear why the pH and temperature language pertaining to effluent limitations was
removed from the proposed language. (27)

Response: The Department appreciates the comments. The Department intends for these
ammonia criteria statements to be consistent with EPA’s recommended criteria. As such, the
Department has adjusted the criteria language to be wholly consistent with EPA’s comments and
EPA’s recommended criteria statements.

The Department provides further clarification to the temperature and pH implementation
language as published at proposed rulemaking October 21, 2017 at 17 Pa.B. 6609. The
Department added a provision that Department-approved data collection protocols should be
used to determine the pH and temperature values that are then used to derive the appropriate
ammonia criteria and effluent limitations. For more details see the previous response to
Comment 15.

Comment 17:

In response to a letter from US EPA dated January 21, 2013, the Department proposes to add
chronic and acute criteria for Total Ammonia Nitrogen (TAN) to the water quality criteria. The
new criteria are based on the protection of sensitive freshwater mussels on a statewide basis. The
justification given is the protection of sensitive mussel populations for both chronic and acute
exposures, and the protection of salmonid species for acute exposures. (17)

Response: The newly developed Federal recommendations (i.e., the 2013 EPA criteria) expand
the freshwater toxicity database for ammonia and result in national criteria recommendations that
are protective of the aquatic community as a whole, which includes sensitive freshwater mollusk
species and salmonids. The criteria are intended to be protective of the aquatic community, as a
whole, which includes sensitive freshwater mollusk species (e.g., freshwater mussels in the
Order Unionoida) which are ubiquitous throughout Pennsylvania. Aquatic life criteria are
developed according to the 1985 Guidelines for Deriving Numerical National Water Quality
Criteria for the Protection of Aquatic Organisms and Their Uses (EPA 1985), which establishes
that a reasonable level of protection will be provided if all except a small fraction of the taxa are
protected, unless a commercially or recreationally important species is very sensitive. The small
fraction is set at 0.05. Therefore, criteria developed following the 1985 Guidelines — as were the
2013 ammonia criteria — are designed to be protective of 95% of the taxa.
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Comment 18:

The 2015-2025 Pennsylvania Wildlife Action Plan, published by the Pennsylvania Fish and Boat
Commission, provides county record information for each of the endangered freshwater mussel
species identified from Pennsylvania. Endangered mussels have been identified in 15 of
Pennsylvania’s 67 counties. We do not operate in any of the 15 identified counties. Therefore,
implementation of the TAN criteria to protect mussel species on a statewide basis is excessive
since there are many watersheds where these standards will provide no net ecological benefit
compared to the existing protections. (17)

We ask EQB to explain the need to impose the more stringent (ammonia) Federal standard on a
statewide basis. Has EQB considered a more site-specific approach to regulating ammonia?
(776)

Response: The objective of replacing Pennsylvania’s current ammonia criteria with the EPA’s
2013 national ammonia criteria recommendations (EPA 2013a) is not to guarantee that it
provides sufficient protection for every threatened or endangered mussel in the Commonwealth.
The proposed criteria are intended to be protective of the aquatic community, as a whole, which
includes sensitive freshwater mollusk species (e.g., freshwater mussels in the Order Unionoida)
which are ubiquitous throughout Pennsylvania. Pennsylvania can be divided into six drainage
basins: Ohio, Erie, Genesee, Susquehanna, Potomac, and Delaware, and there are unionid
mussels in every basin (PFBC 2018). Criteria developed following the 1985 Guidelines (EPA
1985) — as were the 2013 ammonia criteria (EPA 2013a) — are designed to be protective of 95%
of the taxa. It is, however, a completely different matter when threatened or endangered species
are present. The Endangered Species Act (ESA) protects species that are listed as endangered
and threatened, and their habitat, by prohibiting the “take” of listed animals. “Take” is defined in
the ESA as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt
to engage in any such conduct”. It may be determined that some or all threatened or endangered
species are not afforded adequate protection by the criteria; and then the Department will be
obligated to increase its protection on a site-specific basis wherever threatened or endangered
species or their critical habitat is found to be lacking sufficient protection. Pennsylvania is
obligated to protect threatened and endangered species as required by the ESA, and pursuant to
93.4c(a)(2) (relating to implementation of antidegradation requirements, endangered or
threatened species). Please also see the response to Comment 20 (below) for additional
information.

Comment 19:

In the event the Department continues to consider the proposed TAN criteria, it is recommended
that the Department create a “Sensitive Mussel” aquatic life use designation under which the
proposed TAN criteria would apply, rather than apply the criteria statewide. Under this scenario,
the Commonwealth could adopt guidance and standards for listing surface waters under this use,
thereby providing protections where such actions are necessary to protect beneficial functions
and to support sensitive mussel and salmonid populations. (17)

Response: The final-form rulemaking includes the 2013 EPA ammonia criteria. EPA
recommends a single national acute criterion and a single national chronic criterion that will be
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protective of sensitive mollusks due to every state having at least one freshwater unionid mussel
or bivalve mollusk, or non-pulmonate snail species, native or present in at least some of their
waters (EPA 2013a). It is appropriate for Pennsylvania to adopt these national criteria on a
statewide basis because there are approximately 65 species of unionid mussels found throughout
Pennsylvania. Additionally, Pennsylvania is host to at least 18 species of non-pulmonate (or
prosobranch) snails. The criteria are intended to be protective of the aquatic community, as a
whole, which includes sensitive freshwater mollusk species (e.g., freshwater mussels in the
Order Unionoida) which are ubiquitous throughout Pennsylvania. Freshwater mussels are among
the most sensitive genera in the dataset and many of these sensitive mussels reside throughout
Pennsylvania. Aquatic communities that include naturally reproducing cold water fish species in
the family Salmonidae are also very common throughout the Commonwealth.

If a listed species is demonstrated to inhabit a specific location and it can be determined that the
listed species is not receiving adequate protection, then more stringent site-specific criteria will
be necessary to prevent “take” of the listed species. And conversely, if it is demonstrated that
sensitive species are not inhabiting a specific location then it is possible to derive site-specific
water quality criteria that better reflect the organisms that occur at a specific site using the
Revised Deletion Process for the Site Specific Recalculation Procedure for Aquatic Life Criteria
(EPA 2013b). An additional resource entitled Technical Support Document for Conducting and
Reviewing Freshwater Mussel Occurrence Surveys for the Development of Site-Specific Water
Quality Criteria for Ammonia (EPA 2013c) has been prepared to provide information to help
states and tribes determine whether freshwater mussels in the Order Unionoida are present or
absent at a particular site.

Comment 20:

If these revisions to water quality criteria for TAN are adopted on a state-wide basis, permittees
who are not located on sensitive streams are provided the opportunity to request site-specific
criteria under 25 Pa. Code Section 93.8d. These criteria are appropriate when site-specific
biological or chemical conditions exist in the receiving waters which differ from conditions upon
which the water quality criteria were based. Requests for site-specific criteria include all
information collected during extensive scientific studies conducted by permittees requesting the
site-specific criteria.

Upon receipt of any requests for site-specific criteria, the Department is required to review all
data to verify that each request is appropriate. If the Department determines that site-specific
criteria are appropriate, the Department is required to publish the site-specific criterion in the
Pennsylvania Bulletin and take additional actions relating to public notice of permit applications
and draft permits. In addition, the Department will be required to:

i.  Maintain publicly available lists of site-specific criteria,

ii.  Submit to the EPA’s Regional Administrator for review and approval, the
methodologies used for site-specific criteria development within 30 days of
Department’s final action, and

iii. Prepare a recommendation to the Environmental Quality Board in the form of
proposed rulemaking.
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Sensitive mussel species have been documented in 15 counties of the Commonwealth, leaving 52
counties where sensitive species have not been identified. Multiple permittees in those 52
counties could potentially request site specific criteria for TAN, placing a significant burden on
the Department’s resources. Developing the recommended “Sensitive Mussel” aquatic life use
designation under which the proposed TAN criteria would apply to specific stream segments or
watersheds where sensitive species are identified would eliminate the potentially significant
burden for permittees and Commonwealth resources. (17, 776)

Response: The Department does not believe a “Sensitive Mussel” aquatic life use is warranted,
as requested. The Department believes the commenter is confusing the concept of “sensitive”
mussels with “listed” mussels. As described in the rationale document for the ammonia criterion,
EPA updated the ammonia criteria that are applicable nationally, considering the latest toxicity
information for freshwater species, including unionid mussels and gill-breathing (non-
pulmonate) snails. These are sensitive species, but not necessarily listed as endangered or
threatened, although some are. The criteria are intended to be protective of the aquatic
community as a whole, which includes sensitive freshwater mollusk species (e.g., freshwater
mussels in the Order Unionoida) which are ubiquitous throughout Pennsylvania. The Department
summarized this condition in its document “RATIONALE FOR THE DEVELOPMENT OF
AMBIENT WATER QUALITY CRITERIA FOR AMMONIA - PROTECTION OF AQUATIC LIFE
USE.” (DEP. Updated July 2019).

Comment 21:

With respect to the proposed chronic TAN criterion, the Regulatory Analysis Form filed with the
Independent Regulatory Review Commission claims positive impacts associated with reduced
toxics in the Pennsylvania’s waterways in general. ArcelorMittal agrees with the effort to improve
the quality of life for those who recreate or otherwise depend on a healthy aquatic ecosystem for
income. However, there are costs imposed on the regulated community related to increased
treatment requirements associated with the proposed chronic TAN criterion in this rulemaking. To
address the question of additional cost for treatment mandated by these regulations and attendant
benefits, Section 19 of the Regulatory Analysis Form contains the following general statement:

“Specific estimates of costs and savings cannot be determined because each activity that will
result in pollution to waters in this Commonwealth must be reviewed based on site-specific
considerations. These site-specific considerations include, but are not limited to the size, flow
volume, and the chemical, biological and physical properties of both the receiving water and
the effluent discharge. These unique parameters result in site-specific requirements. National
Pollutant Discharge Elimination System (NPDES) permits and other approvals will be required
for discharges to waters of this Commonwealth using the water quality uses and criteria
identified in the proposed regulations.”

In addition, Section 23 of the Regulatory Analysis Form includes a table that is intended to
provide an estimate of the fiscal savings and costs for the regulated community associated with
implementation of the propose criteria. The table generally states that the costs and savings are,
“Not Measurable”.

13



These statements and other similar general statements made in the Regulatory Analysis Form
seem to address the benefit of environmental regulations in general and do not provide
information necessary for the public to evaluate the economic impact of this proposed
rulemaking. The statements do not appear to be substantiated by any analysis of estimated or
actual costs and impacts to the operation of regulated wastewater treatment facilities, nor do they
provide a cost-benefit analysis regarding the implementation of the new standards. The ability of
individual treatment plants to meet more stringent criteria will be a function of the existing
capacity and engineering design of the facilities, and it cannot be assumed that all facilities will
be able to meet the criteria without substantial upgrades to the plants. The economic costs on a
case-by-case basis could be significant because of redesign and construction efforts needed to
meet more stringent criteria. (17)

It is recommended that the Department conduct a cost analysis to identify the actual costs for
additional treatment. At a minimum, information such as the cost per pound of reductions in
TAN should be developed and be made available to interested parties for review and comment
prior to finalizing the proposed rule changes. In addition, interested parties should be consulted
as part of the cost analysis to provide general and site-specific information that should be
considered prior to finalizing the proposed revisions to water quality standards. (17, 776)

Response: The Department does not consider economic impacts or achievability in the
development of the numeric water quality criteria. The criteria are instream goals based on the
best available scientific information and research. These instream goals are designed to protect
designated water uses and, as such, are used to calculate allowable effluent limitations in NPDES
permits. States are required to develop standards and the corresponding water quality criteria,
based on Section 303(c)(2)(A) of the federal CWA. The federal CWA requires the following
factors to be taken into consideration:

“Such standards shall be such as to protect the public health or welfare, enhance the
quality of the water and serve the purposes of this Chapter. Such standards shall be
established taking into consideration their use and value for public water supplies,
propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and
other purposes, and also taking into consideration their use and value in navigation.” 33
U.S.C. 81313(c)(2)(A).

Based on the language above, the federal CWA does not discuss economic considerations when
describing the factors to be evaluated in the development of water quality criteria. In other
federal statutes, economic feasibility is explicitly noted as a factor that must be considered. As a
contrasting example, Congress specifically called for consideration of economic and technical
feasibility in the development of primary drinking water standards under the federal Safe
Drinking Water Act. For example, if a primary drinking water regulation is expressed as a
maximum contaminant level (MCL), “economic and technical feasibility must be considered to
ascertain the level of such contaminant in water in public water systems.” 42 U.S.C.A. §
300f(1)(C).
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Additionally, treatment costs are site-specific and depend upon the size of the discharge in
relation to the size of the stream and many other factors. Therefore, it is not possible to predict
the actual change in costs generally for wastewater treatment facilities.

Economics in terms of feasibility occurs when the Department issues a NPDES permit. NPDES
permits include effluent limits that are commonly set as technology-based limits. Technology-
based effluent limits are the minimum level of control that must be imposed in an NPDES
permit. See 40 CFR § 125.3. These limits are established as being achievable by using available
technology. If the limits achievable using the available technology are not sufficient to prevent
impacts from discharges into receiving waters, water quality-based effluent limits are imposed
which are based on the water quality standards.

To the extent that a water quality-based effluent limit cannot be implemented immediately upon
permit issuance, schedules of compliance, which are considered an element of “effluent

limitations,” may be used to phase in the new technology or remedial measures. See 33 U.S.C. §
1362(11).

Bacteria criteria - General

Comment 22:
In general, we support the Department’s proposal in its Triennial Review of Water Quality
Standards (WQS) to update the E. coli bacteria criteria for freshwater recreational water quality.

(6)

We commend the Board on the proposed amendments to the Pennsylvania Water Quality
Standards bacteria criteria for recreational waters. (12)

Response: The Department appreciates the comments.

Comment 23:
DRN [Delaware Riverkeeper Network] will provide more detail in writing related to E. coli and
fecal coliform proposals. EPA also provided important feedback. (29A)

Response: The Department did receive supplemental information from DRN pertaining to the
bacteria criteria and the Department addressed these concerns in its response to Comment 30.
The Department addressed EPA’s concerns pertaining to the bacteria criteria in its responses to
Comment 26 and Comment 30.

Comment 24:

The Clean Water Act requires waters to be fishable and swimmable. See 33 U.S.C. § 1251(a)(2).
Activities are classified as “primary contact recreation” if they involve a high degree of bodily
contact with the water; and if immersion and ingestion are likely, such as swimming, wading,
and bathing. Activities classified as “secondary contact recreation” are those water-related
activities that present less risk of water ingestion, such as boating or shore-based fishing. These
activities can expose participants to bacteria in our waterways, and exposure to these bacteria can
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make people sick. The water quality criteria for bacteria should be set at a level to appropriately
protect the waters and the people who use them. (2)

Response: The commenter’s definition of primary and secondary contact recreation appears to
align with primary and secondary contact recreation as defined by the Clean Water Act.
Exposure to pathogens associated with fecal contamination through activities involving water
contact can make people sick and therefore the Department realizes the importance of
establishing appropriate criteria for protection from fecal contamination during recreation
involving water contact. The Department has determined that these federally recommended
recreational use criteria are appropriate for the Commonwealth and these criteria are part of the
final-form rulemaking.

Bacteria criteria — Indicator Selection

Comment 25:

The transition to a new fecal indicator bacterium is supported by EPA’s Recreational Water
Quality Criteria (RWQC) Report published in 2012. This document provides EPA’s
recommended Clean Water Act §304(a) RWQC for states, lays out the science related to the
2012 RWQC, describes how these scientific findings were used during the development of the
2012 RWQC, and describes the water quality methods associated with the 2012 RWQC. This
Report recommends using the fecal indicator bacteria enterococci and Escherichia coli (E. coli)
as indicators of fecal contamination for fresh water, citing scientific advancements in
microbiological, statistical, and epidemiological methods have demonstrated that culturable
enterococci and E. coli are better indicators of fecal contamination than the previously used
general indicators, total coliforms and fecal coliforms, which Pennsylvania currently utilizes.
The commenter agrees with the Board’s selection of E. coli as the indicator bacterium. (2)

We support the amendments the Board is proposing to the bacteria criteria, in changing the
primary contact recreational water bacterial indicator from fecal coliform to E. coli, applied
statewide. The fecal coliform is commonly identified as being thermotolerant bacteria (able to
grow at 44.5°C) [Warden, Paul; DeSarno, Monique; Volk, Sarah; and Eldred, Bradley. Analytical
Services. Evaluation of Colilert-18 for Detection and Enumeration of Fecal Coliform Bacteria in
Wastewater Using the U.S. Environmental Protection Agency Alternative Test Procedure Protocol.
Microbiological Methods, Journal of AOAC International. Volume 94, Number 5:2011]. Thermotolerant
bacteria consists of E. coli, Klebsiella, Enterobacter, and Citrobacter species [Warden, et al], [
Doyle, Michael. Erickson, Mary. Closing the Door on the Fecal Coliform Assay. Microbe, Volume 1,
Number 4, page 162: 2006]. When testing for fecal coliforms, the population of the bacteria
present can affect the fecal coliform results, for example: Klebsiella, Enterobacter, & Citrobacter
species are false-positive indicators of fecal contamination as they are from nonfecal origin
[Doyle, et al.]. It has been found that up to 15% of Klebsiella (nonfecal origin) are thermotolerant
and up to 10% of E. coli are not thermotolerant, thus potentially causing an error rate of 25%
when testing for fecal coliforms [Allen, Martin; Edberg, Stephen; Clancy, Jennifer; Hrudey,
Steve. Drinking water microbial myths. Critical Reviews in Microbiology; ISSN: 1040-841X
(print), 1549-7828 (electronic):2013: http://informahealthcare.com/mby]. E. coli is the only
bacteria of the coliform bacteria group that comes from the intestinal tract and being found to be
much more specific to the detection of fecal contamination, so much so, that E. coli is the
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definitive indicator of fecal contamination in drinking water [Allen, et al.], [Cummings, Dennis.
The Fecal Coliform Test Method Compared to Specific Tests for Escherichia coli. IDEXX:
https://www.idexx.com/resource-library/water/water-reg-article9B.pdf]. We strongly encourage
the Board to amend the bacterial indicator for the State’s Water Quality Standards for
recreational water from fecal coliforms to E. coli. Hopefully this comment strengthens the
rationale behind the bacterial change for primary contact recreational waters. (12)

The Board is proposing to switch from a criterion using fecal coliform as the indicator of fecal
contamination to one using E. coli for the swimming season of May 1 to September 30, when
people are most likely to engage in primary contact recreation. We support the switch to E. coli
as the indicator parameter. (30)

Response: The Department appreciates the comments regarding the proposed amendments to the
bacteria criteria, especially the decision to use Escherichia coli (E. coli) as the indicator of fecal
contamination, rather than fecal coliforms.

Bacteria Criteria — Magnitude, Duration, Frequency

Comment 26:

We are pleased that Pennsylvania is proposing to adopt E. coli criteria to protect recreational
waters. However, the proposed E. coli criteria is not fully consistent with EPA’s
recommendations found in Recreational Water Quality Criteria” (EPA-820-F-12-058). The EPA
criteria is comprised of a magnitude, duration, and frequency of excursion for both the geometric
mean (GM) and the statistical threshold value (STV). It is important for states to adopt the
magnitude, duration, and frequency components of the criteria in order to be consistent with
EPA’s recommendations and to be fully protective of the primary contact recreation designated
use. The magnitudes of Pennsylvania’s proposed criteria, and the 30-day duration for the GM
and STV are for the most part consistent with EPA’s recommendations. For the criteria to be
wholly consistent. EPA has the following recommended revisions:

PADEP should revise the proposed criteria from “E. coli level shall be a geometric mean of 126
per 100 milliliters (ml) ...” to “E. coli level shall be a geometric mean of 126 colony forming
units (cfu) per 100 milliliters (ml)” to clarify the units of the criterion. Similarly, “410 per 100
ml” should be revised to “410 colony forming units (cfu) per 100 ml1”. (4)

PADEP should remove the provision that the criterion applies “based on consecutive samples,
each sample collected on different days during a 30-day period.” Data sufficiency (e.g., sampling
frequency) is not a reviewable element of a water quality standards submission as determined by
40 CFR 8§131,21(c). but it could be considered in EPA’s review as it relates to the criteria’s
scientific defensibility and protectiveness of the use. Data sufficiency is more appropriately
addressed in the development of the State’s assessment methodologies. Further, PADEP should
specify that the duration of the criteria is a 30-day interval. (4)

PADEP should revise the language used to describe the frequency of the criteria. In the EPA
recommended criteria, the frequency of the criteria, that is the maximum number of times the
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pollutant may be present above the magnitude over the specified duration, is expressed
differently for the GM and the STV. The GM is a never-to-be-exceeded value, and the STV
should be exceeded no more than 10% of the time. Specifically, the EPA recommended criteria
states that “The waterbody geometric mean should not be greater than the selected geometric
mean magnitude in any 30-day interval. There should not be greater than a ten percent excursion
frequency of the selected STV magnitude in the same 30-day interval,” PADEP’s proposed
criteria states that “No more than 10% of the total samples taken during a 30-day period may
exceed 410 per 100 ml.” PADEP’s proposed frequency is expressed as a percentage of samples
in the 30-day duration period that can exceed the STV, whereas EPA’s language is that the STV
should be exceeded no more than 10% of the time. EPA recommends PADEP revise the
frequency component of its proposed criteria to be consistent with EPA’s recommendation that
there should not be greater than a ten percent excursion frequency of the selected STV
magnitude in the same 30-day duration interval. (4)

EPA provided more detail in their Dec 20, 2017 comment letter where it also suggested DEP
adopt magnitude, duration and frequency components of the criteria in order to be consistent
with EPA and to be fully protective of primary contact designated use. (9, 24, 32-73)

Response: It was the intent of the Department to propose recreational criteria to be wholly
consistent with EPA’s 2012 Recreational Water Quality Criteria (RWQC). The intent of the
Department has not deviated since presenting the proposed rule to the Board. Based upon the
recommendations within these comments, the Department made changes to the proposed criteria
to be wholly consistent with EPA’s 2012 RWQC, especially regarding magnitude, duration, and
frequency.

Bacteria — Natural Sources of E. coli in the environment

Feasibility analysis of the criteria based on water quality studies conducted in stream segments
known to have no sources of E. coli associated with human activities

Comment 27:

It appears that the proposed bacteria criteria for E. coli are similar to those adopted by other states
based upon federal recommendations. Though the criteria are backed by sound science with
regards to human health, it has been difficult to consistently achieve the criteria in other states
because of natural sources of E. coli in the environment. Implementation of these criteria has
therefore resulted in expansion of the listing of impaired waters through the 303(d) processes and
necessitated the development of Total Maximum Daily Loads for bacteria for affected waters with
limited success. It is recommended that before the criteria for E. coli are adopted, the Department
conduct a feasibility analysis of the criteria based on water quality studies conducted in stream
segments known to have no sources of E. coli associated with human activities. The results of any
feasibility analysis should be provided for public review and comments prior to finalizing the
revisions to water quality standards for bacteria. (17)

Response: The Department understands that the commenter is concerned that E. coli naturally
present in the environment may have a combined effect with the E. coli associated with events of
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fecal contamination and the result would be that the total measured E. coli levels would exceed
the criteria. The commenter suggests that the Department should conduct a study to demonstrate
that naturally occurring levels of E. coli in a watershed with little to no anthropogenic influence
would not exceed the proposed criteria. The Department collected such data in 2017.

The Department collected bacteriological samples on the White Deer Creek basin in Centre and
Union Counties. The basin is mostly forested (Bald Eagle State Forest) and therefore has minimal
impact from humans upstream of the point where Interstate 80 crosses the main stem of White
Deer Creek. One hundred fifty samples collected in this area between August 29 and September
21, 2017 were analyzed for both E. coli and fecal coliforms. None of the fecal coliform results
were greater than the current criteria of 200 cfu per 100 ml, and there were only two times when
the E. coli counts were greater than 126 cfu per 100 milliliters (both of these samples were found
to contain 130 cfu E. coli per 100 ml). Neither of these two samples would have caused an
impairment because the proposed criteria magnitude is calculated as the geometric mean of all the
samples within a 30-day duration interval and the other samples at these two sites were lower in
value. This data refutes the claim that E. coli counts will be uncharacteristically high and therefore
not representative of the conditions in watersheds that have minimal human impact, with an overall
result of too many impairments.

Comment 28:

Commenters noted concern that natural sources of bacteria could make it difficult for dischargers
to meet the more stringent standard being proposed. Commenters suggested that the Department
should conduct an additional feasibility study. (776)

Response: See Response to Comment 27.
Adding a provision to allow a discharger to demonstrate that they are not the cause

Comment 29:

We would also like to offer comment regarding the proposed bacterial standards for recreational
waters. If PDEP adopts EPA’s RWQC for Escherichia coli (E. coli) in fresh water, some industrial
sectors may not be able to meet the criteria due to the presence of bacteria originating from natural
environmental sources. This concern has become more widely known in recent years as states and
the regulated community has engaged in more robust testing of ambient waters and effluents using
new bacterial assays. NCASI has published two recent reports on this topic (NCASI 2016, 2017).

Some states have addressed this matter by incorporating provisions in their standards so a
discharger can provide scientifically defensible data demonstrating that the sources responsible
for elevated levels of these indicator bacteria are not associated with connections to sanitary
sources. For example, Oregon’s Department of Environmental Quality (ODEQ) recently issued
its RWQC, and an accompanying issue paper (Borok 2016) discusses its position regarding
industrial discharges with non-fecal sources. The paper contains the following passage:

This change acknowledges that certain non-fecal containing discharges, such as pulp and paper
effluent, may contain bacteria that are detected as E. coli or enterococcus, but are not pathogenic
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and do not indicate the presence of fecal contamination. (Gauthier and Archibald 2001; Degnan
2007; Croteau, et al. 2007). Due to the potential interference of plant-based bacteria in
enterococcus tests, it may be difficult for pulp and paper mills to achieve compliance with
enterococcus criteria even if the discharge poses little risk to public health due to the lack of
pathogenic bacteria in the discharge. ...

The proposed provision will allow flexibility to entities that can demonstrate to DEQ that their
discharge does not come from fecal sources. DEQ would require such entities to demonstrate
through biochemical species identification techniques that the effluent contains non-fecal based
bacteria species. Once the demonstration is made, DEQ would include appropriate effluent limits
in the permit to ensure that public health is protected.

In a similar action, the Florida Department of Environmental Protection included a memorandum
as part of the record in its revision of RWQC that recognizes this same concern and affords
dischargers the opportunity to demonstrate that bacterial assay results are not indicative of the
presence of bacteria linked to sanitary wastewater (FDEP 2015).

For these reasons, PDEP may wish to consider acknowledging the potential for false positive
bacteria results as part of the triennial review record and provide some guidance regarding
approaches that might be taken to avoid unwarranted effluent limits.

References offered by commenter:

e Borok, A. 2016. Issue Paper: Revisions to the Water Quality Standard for Bacteria.
State of Oregon Department of Environmental Quality, Portland, OR, February 2016.
http://www.oregon.gov/deqg/FilterDocs/BacterialssuePaper.pdf.pdf.

e National Council for Air and Stream Improvement, Inc. (NCASI). 2016. Implications
of USEPA’s 2012 recreational water quality criteria to the pulp and paper industry,
with mill case studies characterizing indicator bacteria in effluents. Technical Bulletin
No. 1041. Cary, NC: National Council for Air and Stream Improvement, Inc.

e National Council for Air and Stream Improvement, Inc. (NCASI). 2017. Evaluation
of Escherichia coli (E. coli) measurement methods when applied to woodyard runoff.
Technical Bulletin No. 1044. Cary, NC: National Council for Air and Stream
Improvement, Inc. (28)

Other commenters stated concern that natural sources of bacteria could make it difficult for
dischargers to meet the more stringent standard being proposed. Commenters offered scientific
material to the Department for review. Commenters also suggested adding a provision to the
rulemaking to allow a discharger to provide scientific data to show they are not the cause of
elevated levels of bacteria. IRRC asks EQB to work with these commenters to gain a better
understanding of their concerns and, if appropriate, amend the 