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Introduction
Administration of the Storage Tank and Spill Prevention Program

On October 17, 2017, the Environmental Quality Board (Board, EQB) published a notice of
public comment period for a proposed rulemaking concerning revisions to 25 Pa. Code Chapter
245 (relating to administration of the storage tank and spill prevention program).

The proposed amendments strengthen the requirements for operation and maintenance of
underground storage tank (UST) equipment. Currently, UST owners and operators are required
to have spill prevention, overfill prevention, and release detection equipment in place, but are not
required to periodically verify the functionality of some of that equipment. This proposed
rulemaking would also add a new certification category for persons that only perform minor
modifications of UST systems. The proposed rulemaking also shortens the in-service inspection
cycle for aboveground storage tanks (ASTSs) in underground vaults and small ASTs and clarifies
or corrects a number of other provisions in Chapter 245 based on the Department of
Environmental Protection’s (Department) experience in implementing this chapter since the last
comprehensive Department rulemaking, which occurred over 10 years ago.

The proposed rulemaking will be effective upon publication in the Pennsylvania Bulletin as a
final-form regulation.

Public Comment Period

Notice of the public comment period on the proposed Chapter 245 amendments was published in
the Pennsylvania Bulletin on February 24, 2018 (48 Pa. B. 1101). The EQB’s public comment
period opened on February 24, 2018, and closed on March 26, 2018.

This document summarizes the comments received during the Board’s public comment period.
Each public comment is listed with an identifying commentator number for each commentator
that made the comment. A list of the commentators, including name and affiliation, may be
found on pages 3 - 5 of this document. The House and Senate Environmental Resources and
Energy Committees did not submit comments on the proposal.

Copies of all comments received by the Board are posted on the website of the Independent
Regulatory Review Commission (IRRC) at http://www.irrc.state.pa.us (search by Regulation
#7-530 or IRRC #3199) and on the e-Comment page of the Department’s website at
http://www.dep.pa.gov.
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Acronyms used in this Comment and Response Document

ACVL — Aboveground Storage Tank — Civil, Installer Certification

AFMX — Aboveground Field Constructed Metallic Storage Tank — Installation, Modification and
Removal, Installer Certification

APl — American Petroleum Institute

AST — Aboveground Storage Tank

CERCLA - Comprehensive Environmental Response, Compensation, and Liability Act
CFR — Code of Federal Regulations

CP — Cathodic Protection

DEP or PADEP - Pennsylvania Department of Environmental Protection

DOE — Department of Energy

EDG — Emergency Diesel Generator

EHB — Environmental Hearing Board

EPA — U.S. Environmental Protection Agency

EQB — Environmental Quality Board

FR — Federal Register

IRRC — Independent Regulatory Review Commission

IUM — Underground Storage Tank Systems and Storage Tank Facilities, Inspector Certification
NACE - National Association of Corrosion Engineers

NPDES — National Pollutant Discharge Elimination System

NRC — Nuclear Regulatory Commission

PEI — Petroleum Equipment Institute

POTW — Publicly Owned Treatment Work

RAF — Regulatory Analysis Form

RCRA — Resource Conservation and Recovery Act

RP — Recommended Practice

SPRP — Spill Prevention Response Plan

SPCC — Spill Prevention Control and Countermeasures

SSIP — Site-Specific Installation Permit

STI — Steel Tank Institute

TC — Toxicity Characteristic

TL — Storage Tank — Liner, Installer Certification

UDC — Under Dispenser Containment

UL — Underwriters Laboratory

UMI — Underground Storage Tank System Minor Modification

UMX — Underground Storage Tank System — Installation and Modification, Installer
Certification

UST — Underground Storage Tank

USTIF — Underground Storage Tank Indemnification Fund

UTT — Underground Storage Tank System — Tightness Tester, Installer Certification



COMMENTS AND RESPONSES

General Comments

1. Comment: We support the comments on the proposed regulations that were provided
by the Pennsylvania Chamber of Business and Industry, especially related to the
definition of releases. (12)

Response: The Department acknowledges the comment.

2. Comment: From a general perspective, we support Pennsylvania’s efforts to retain
primacy over the federal requirements relating to the UST program contained in
40 CFR Part 280. Satisfying one set of regulatory requirements rather than potentially
confronting dueling federal and state requirements is generally beneficial to the
regulated community and helps streamline the administration and enforcement of such
requirements. We concur that a significant number of the proposed changes to
Chapter 245 appear to be designed to update Chapter 245 in light of the recent changes
to 40 CFR Part 280. (11), (18)

Response: The Department appreciates the supportive comment.

3. Comment: Throughout the proposed regulations, the PADEP requires specified forms.
The regulated community understands the PADEP's intent to have uniform data,
however many operators and service providers have moved beyond manual form
completion and instead rely upon computer applications for tasks such as inspections,
testing, etc. It is respectfully requested the PADEP explicitly state that form completion
by electronic means including digital signatures be acceptable under the regulations.
Moreover, it is also recommended the PADEP revise the regulations to allow for
flexibility in form type completion. For example, if a UST operator had a preexisting
inspection form that met the PADEP information requirements they could present that
to PADEP for review and approval rather than have to revamp a preexisting program at
great expense. (19)

Response: The Department currently accepts several forms through electronic
submission. These include third-party inspection reports, modification reports and
testing forms. However, the Department requires the use of “a form provided by the
Department.” A common complaint of third-party inspectors has been the lack of
standardized forms. When standardized forms do not exist, a wide array of forms are
created and used, causing confusion among the regulated community as to the
appropriate form to submit to the Department. The Department believes that standard
forms provided at no cost by the Department eliminates confusion among the regulated
community and facilitates review by Department staff. Electronic signatures are
generally accepted by the Department if appropriate safeguards and protocols are in
place to show that the electronic signature is that of the individual(s) required to sign
the form.



4. Comment: We support the provisions of the proposed rulemaking that will minimize
the frequency of releases from storage tank systems that may adversely impact the
environment, including those amendments designed to ensure that equipment functions
properly and that tank systems are timely inspected. (13)

Response: The Department appreciates the supportive comment.

5. Comment: The preamble to the proposed changes to Chapter 245 contains an extensive
list of new natification, reporting and paperwork requirements that will be triggered by
the proposed changes to Chapter 245 along with a long list of new forms and revisions
to existing forms that will need to be prepared and implemented. It is unclear from the
cost-benefit analysis that has been provided whether the additional regulatory burdens
that Chapter 245 will impose on the regulated community have been properly and fully
evaluated and whether many of the changes will actually produce meaningful
environmental benefits. Long experience with multiple environmental regulatory
programs amply demonstrates that merely adding additional layers of paperwork and
recordkeeping requirements does not necessarily translate into greater environmental
protection. We strongly recommend that PADEP together with the EQB identify the
specific environmental protection objectives that are to be achieved through each of the
new or added paperwork, reporting or notification requirements contained in
Chapter 245 and objectively assess whether such requirements meaningfully contribute
to achieving those environmental protection objectives. (11), (18)

As EQB moves forward with this regulatory proposal, we ask that it work with the
regulated community to gain an understanding of the potential costs associated with the
new notification, reporting and paperwork requirements that are being imposed. When
the final-form regulation is submitted, we request that EQB include an explanation of
how the additional regulatory requirements will assist DEP with its mission of protecting
the environment. We also ask EQB to quantify the costs associated with complying
with the new or revised requirements. (20)

Response: While this rulemaking adds additional notification, reporting and
recordkeeping requirements, some of the notification is simply verbal or electronic
notification. Where information is required to be documented, the Department is
providing a significant number of forms to facilitate compliance with the various
requirements. Most of the forms will be completed by DEP-certified installers and
inspectors who will be instructed by Department staff on how to complete them. DEP-
certified installers and inspectors often request standardized forms from the Department
so that they are fully aware of what the Department expects to be reported pertaining to a
specific requirement. Having standardized forms, completed by certified installers and
inspectors, should limit the time and expense required to fill them out.

Regarding verbal or electronic notification requirements, a responsible party will need to
notify the Department either verbally or electronically (such as by telephone or email)
upon initiation of an interim remedial action, within 24 hours of providing an alternate
source of water to an affected water supply owner, and within 24 hours of initiation of



site characterization activities in response to a release of a regulated substance from a
storage tank. (See 8§ 245.306(e), 245.307(e) and 245.309(c)(24)). The first corrective
action report required to be submitted in writing by the responsible party is the site
characterization report, required under § 245.310. It is to be submitted to the Department
after the responsible party takes an interim remedial action, provides an alternate source
of water (if necessary) and completes site characterization activities. Therefore, it is
important for the Department to know in a timely manner that these required corrective
action activities are taking place. An interim remedial action, when conducted properly
and promptly, limits the extent and severity of contamination, thereby limiting the
amount of site characterization that needs to be performed and further remedial action
that needs to be conducted. The result is protection of the public and the environment,
and a reduction in the cost of corrective action to storage tank owners and operators.
While the Department cannot quantify the costs associated with these additional verbal or
electronic notification requirements, any costs associated with them should be minimal
because the owner, operator or consultant is typically communicating with the
Department at this point and informing the Department when actions that have been
proposed are initiated.

The majority of the reporting requirements will be handled by DEP-certified installers
and inspectors, as well as by consultants. The Department is providing the necessary
forms to facilitate compliance with the various requirements. DEP-certified installers
and inspectors, as well as consultants, welcome these forms and will be instructed by
Department staff as to how to complete them. The majority of reporting forms associated
with this final-form rulemaking are existing forms that have undergone minor revisions.
Completion of these existing, revised forms will result in no additional cost to the
regulated community. The few new forms that have been developed are testing and
evaluation forms that are necessary to record the results of the new periodic UST testing
requirements established in § 245.437 to meet the Federal requirements of ensuring that
installed equipment for release detection and prevention is operating properly. In
developing the proposed rulemaking, the Department contacted five Department-certified
companies from various regions of the Commonwealth to provide cost estimates for the
various testing requirements. The Department requested the companies to provide cost
estimates to include mobilization fees, paperwork fees, labor costs and any necessary
waste disposal costs. Cost information collected for the proposed rulemaking remains
relevant today. Therefore, the costs presented in Section F of the Preamble and in
response to Question 19 of the Regulatory Analysis Form to this final-form rulemaking
for the new UST testing requirements are inclusive of the reporting requirements. Going
forward, the Department will continue outreach and communication with the regulated
community.

Regarding the new recordkeeping requirements, the majority of the documentation that
owners and operators will need to maintain is necessary to comply with the new Federal
UST requirements. However, in general, the records are important because review of
storage tank system records is necessary for DEP-certified inspectors to determine
compliance with regulatory requirements. DEP-certified inspectors are required to
periodically inspect ASTs and UST facilities, under 8§ 245.411, 245.551-245.554, and



245.616. Record review is an integral part of the inspection. Without the records,
inspectors would not be able to determine regulatory compliance. In fact, the absence of
required records means that a storage tank system is in non-compliance with regulatory
requirements. A storage tank system that is non-compliant is at risk for releases which
may impact the public and the environment. While the Department cannot quantify the
costs associated with the maintenance of additional records, any costs should be minimal.

. Comment: All on-farm fuel tanks of 3,000 gallons or less used to store motor fuel
should be exempt from DEP regulations. (17)

Response: The definition of “aboveground storage tank” in § 245.1 (relating to
definitions) exempts from regulation an aboveground storage tank of 1,100 gallons or
less capacity located on a farm used solely to store or contain substances that are used
to facilitate the production of crops, livestock and livestock products on the farm. Also
exempt from regulation under the definition of “underground storage tank” in 8
245.1 is a farm or residential underground storage tank of 1,100 gallons or less
capacity used for storing motor fuel for noncommercial purposes. These exemptions
are taken directly from the definition of aboveground storage tank and underground
storage tank, respectively, in the Storage Tank and Spill Prevention Act (Storage Tank
Act), 35 P.S. 8§ 6021.101 — 6021.2104.

Comment: We question the need for the “owner’s representative” signature on each of
the draft “new” test reports. Currently, there is no requirement to obtain a signature on
line tightness test reports, leak detector test reports, cathodic protection test reports, or
tank tightness test reports. Testers sign and attest to the accuracy of the information on
their test reports, but in many cases, there will be no one at the site that is familiar with
the applicable testing or having the knowledge needed to review the report with any
accuracy, and asking them to sign these forms makes no sense. (15), (17)

If anyone should sign one of these forms, it should be a Class A or Class B operator.
However, the Class A or Class B would rarely be on site to witness the testing and sign
the form. If the signature of a responsible individual is needed, PADEP is going to need
to allow for ample time for the reports to be completed by the technician doing the work,
submitted to the Class A or Class B operator for review and signature, be returned to the
tester doing the work and then documented. (15)

Response: The Department acknowledges this comment. The Department has taken the
comments under advisement when developing the draft final forms relating to this
rulemaking.

Comment: We have the following specific comments on the forms to be utilized to
implement this proposed rulemaking. (15)

1. Overfill Prevention Evaluation Form:
a. Under section A drop tube shutoff device question #4, instead of asking
“Tank capacity when flow is stopped(%)”, the question should read “Complete
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shutoff occurs at or below 95% tank capacity? Yes/No”. As long as shutoff
occurs no higher than 95% tank capacity, the equipment meets the regulatory
requirements. There is no value in knowing if it shuts off at 92%, 86% or 75% in
the tank. As long as it is no higher than 95%, it meets the criteria.

b. Same comment as (a. above) for section B question 5 except the question
should read “Alarm is triggered at or below 90% tank capacity? Yes/No”.

C. Same comment as (a. above) for section C question 5 except the question
should read “Flow is restricted at or below 90% tank capacity? Yes/No.”

d. 2 questions should be added in section C for ball floats:

i. Is the vent hole open and not corroded? Yes/No (because these
vent holes can become corroded and completely blocked which
could cause over-pressurization if the tank.

ii. Upon visual inspection, tank top fittings are vapor-tight and leak
free? Yes/No (because if tank top is not vapor-tight, ball float will
not work).

e. In section C on page 2, it appears that if a “standard drop tube” is not
installed, the ball float fails the inspection. A couple comments on this:

i. If by “standard”, PADEP means a “straight” drop tube, we would
suggest changing the term to “straight” which indicates that no
automatic shutoff exists in the drop tube.

Ii. The question implies that if a drop tube with a shutoff valve is
installed, then the ball float fails the inspection. We’re not certain
that the evaluation should fail if there is an automatic shutoff
device installed in the fill. Ball floats and automatic shutoff
devices installed in the same tank poses a problem and maybe DEP
should take a position that if one is installed, the other must not be
installed. This is a tough one.

Spill Prevention Equipment/Containment Sump Integrity Testing Form:

a. Under section IV. Visual Inspection Information — eliminate the row
asking “containment capacity”. There is no way for testing technicians to
accurately determine the capacity of containment sumps due to all the different
sizes, shapes and dimensions, especially for UDC’s.

b. Under section V1. Testing Information — eliminate the 4" row asking for
“portion tested”. This data will be documented under “start level”.
C. Provide multiple pages for section IV and section V. We suggest that 2

additional pages be added for each of these sections.

UST Facility Operations Inspection Form:

a. Page 2, section I question 3 should say “Tank installation date”.
b. Page 2, section I question 3a should be added for “Piping installation date”
C. Page 6 for overfill, spill containment, containment sump and release

detection equipment testing should identify what method was used (PEI RP 1200
or manufacturer).
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d. DEP should consider a yes/no check box for each testing section including
the cathodic protection survey section that asks whether or not the PADEP forms
were used to document testing.

4. Sensor Functionality Testing Form:
a. Please copy section IV. and provide at least 4 additional pages for testing
sensors. There will be many sites with more than 5 sensors that will require
annual testing. We suggest that 25 should cover a majority of sites.

Response: The Department acknowledges this comment. The comment does not
address the proposed regulatory amendments, but rather the draft forms provided as
supplementary documentation to the regulation. The Department has taken the comments
under advisement when developing the draft final forms relating to this rulemaking.

Comment: The Regulatory Analysis Form contained in the EQB’s proposed
rulemaking, as published for its October 2017 meeting, did not contain any estimates
of cost to the private sector. Further, Section F of the proposed rulemaking (as
published in 48 Pa.B. 1101) which describes costs, benefits and compliance, does not
provide a proper accounting (or even an attempt to estimate the costs) for the
significant increase in labor that will be necessary to satisfy the various proposed
increased inspection, monitoring, supervising and recordkeeping requirements. DEP
notes in the RAF two key reasons it is proposing this rulemaking is “releases from
piping and spills and overflows associated with deliveries” and “release detection
equipment is only detecting approximately 50 percent of the releases it is designed to
detect.” In response to these concerns, DEP is proposing substantial additional
regulatory criteria on the public sector, including obligating the company receiving
delivery to monitor the offtake of fuels into the tank. It is not clear from the
Department’s documents or the minutes from the Storage Tank Advisory Committee if
the Department has determined if many companies currently have dedicated personnel
to observe the delivery of fuels as part of their standard operating procedure. DEP’s
cost discussion in the RAF does not estimate what it would cost the companies who do
not currently monitor delivery, or if this monitoring would yield improved
performance on the part of the delivery companies. Further, the cost discussions in the
RAF and Section F do not estimate, to the degree necessary to satisfy the Regulatory
Review Act, what additional DEP staffing and resources will be needed to implement
this substantially more stringent regulatory program, nor do the cost discussions
estimate or attempt to estimate the cost to the private sector for the significant amount
of increased inspections, monitoring and record-keeping being proposed.

As such, DEP should revise Subchapter F and the RAF to better account for the costs
to the Department and the private sector to implement the proposed provisions of
Subchapter 245, republish the documents, and offer another comment period with a
notice to the public and stakeholders asking specifically for cost estimates for the
various proposed additional regulatory obligations. The lack of a good faith effort to
document estimated costs to the Commonwealth and private sector, as obligated by the
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Regulatory Review Act, will constitute a substantial defect to any final rulemaking.
(18)

Response: The proposed UST and AST regulatory requirements largely focus on
additional testing and inspection of existing equipment. The costs to the regulated
community associated with the increased testing and inspection were presented and
detailed in item 19 of the RAF and Section F of the Preamble to the proposed
rulemaking. Further, Section F of the proposed Preamble stated, “Most of the proposed
amendments are necessary for the Commonwealth’s regulations in Chapter 245 to be
consistent with Federal requirements for USTs and retain EPA approval of the State
program. Without these proposed amendments, the EPA could not continue to approve
the State program and would then be required to implement the UST program in this
Commonwealth. Therefore, UST owners would incur the increased costs for their UST
facilities to comply with 40 CFR Part 280 even if Chapter 245 was not amended due to
the EPA’s revised regulations for USTs.” (48 Pa.B. 1101).

Please also see the response to Comment 5.

With regard to Department costs, Section F of the Preamble for the proposed rulemaking
states, “Under this proposed rulemaking, the Department would incur minimal additional
costs to publish notices in the Pennsylvania Bulletin for the following:

Acknowledgment of receipt of the remedial action plan.

Notice of the Department’s final action on the remedial action plan.
Acknowledgment of receipt of the remedial action completion report.

Notice of the Department’s final action on the remedial action completion report.
Notice of variances approved by the Department.”

No additional Department program staff will be needed to implement the proposed or
final-form regulatory requirements. No new data system requirements are anticipated.

Further, Section F of the Preamble states, “The increase in proposed inspections and
testing by storage tank owners is expected to reduce Department costs. For example,
these proposed amendments will require all ASTs in underground vaults that require an
in-service inspection to be inspected within 6 and 12 months of installation and at least
every 3 years thereafter due to their history of non-compliance. This mirrors the
inspection requirement for USTs. Also, the initial inspection requirement and in-service
inspection cycle for small ASTs will be shortened from 10 years to 5 years. Based on
existing in-service inspections, the compliance rate with regulatory requirements is less
than 50%. When the facility operations inspection cycle for USTs was shortened from 5
years to 3 years in a prior rulemaking, the Department observed increased regulatory
compliance, fewer releases and a reduction in the severity of releases from USTs, which
reduced Department staff time needed to follow-up on non-compliant facilities.” Based
on realized benefits, the increased frequency of inspections and testing is unchanged in
the final-form rulemaking.
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In response to the concern that DEP proposed substantial additional regulatory criteria on
the public sector, including obligating the company receiving delivery to monitor the
offtake of fuels into the tank, many of the proposed amendments only clarify existing
regulatory requirements and do not create new requirements. For example, with the
requirement to monitor the offtake of fuel into the tank that the commentator cited,
existing regulatory requirements require transfers of fuel to a tank within the emergency
containment to be monitored for the duration of the transfer (See § 245.542 (d)(4)). In
addition, under § 245.541(a), the tank owner and operator are required to ensure the
transfer of fuel to the tank is adequately monitored and to take immediate action to stop
the flow of fuel in the event that an equipment failure occurs. In proposed amendments
in 8 245.541(a), the Department is clarifying what it means to have adequate monitoring
and continues the requirement that transfers of fuel to the tank be monitored during the
transfer. The proposed amendments are retained in the final-form rulemaking.

Subchapters A and D — Definition of Release and Reportable Release, and Release
Reporting

10. Comment: The proposed revision to the definition of “release” is too confusing. We
suggest deleting the proposed language and adding the following: “If the total volume of
the released regulated substance as described above into liquid-tight containment sump or
emergency containment structure is recovered and removed, reporting is not required.”

(6)

Response: The Department respectfully disagrees that any spill* that is completely
recovered, irrespective of quantity, is not a “release.” The commentator’s revision would
allow potentially hundreds or thousands of gallons of a regulated substance to be released
to an emergency containment structure without any reporting of the release to the
Department.

To clarify a facility owner and operator’s reporting requirements, the Department has
added a definition for “immediate threat of contamination” in the final-form rulemaking,
under which spills from a storage tank into a containment structure that equal or exceed
applicable CERCLA reportable quantity thresholds or are an amount equal to or greater
than a “discharge” under § 311 of the Federal Water Pollution Control Act (Clean Water
Act) (33 U.S.C. § 1321) pose an immediate threat of contamination to soils, subsurface
soils, surface water or groundwater, and are therefore “releases.” The only exception to
what constitutes a “release” under this new definition is a petroleum spill less than 25
gallons into a liquid-tight containment sump or emergency containment structure that
results from a tank handling activity if the certified installer providing direct onsite
supervision has control over it, if it is completely contained and if, prior to the certified
installer leaving the storage tank facility, the total volume is recovered and removed.

! Throughout this Comment Response document, unless made clear by the context, the Department uses the word
“spill” or “spilling” broadly to mean spilling, leaking, emitting, discharging, escaping, leaching or disposing from a
storage tank.

14



11.

Consistent with the description above, the first step in the spill reporting requirements in
the final-form rulemaking is to determine if the spill is a “release,” as defined. Ifa
petroleum spill is a “release,” the next step is to determine if that “release” needs to be
reported under § 245.305(i). Under § 245.305(i), the release will need to be reported
unless the following three criteria, in the two situations described below, are met:

I. the owner or operator has control over the release,

ii. the release is completely contained, and

ii. the total volume of the release is recovered and removed within 24 hours
of the release.

Provided all three of the above criteria are met, the following release situations will not
be required to be reported to the Department:

1. A release of petroleum to an aboveground surface, including within an
emergency containment structure, that is less than 25 gallons;

2. A release of petroleum to a containment sump if the total volume of the
release is contained below the lowest sump penetration.

See § 245.305(i)(1) and (2). If a petroleum “release” occurs and the requirements of
§ 245.305(i) are not met, the “release” would need to be reported. The 8 245.305(i)
petroleum exemptions are similar to the exemptions under the existing definition of
“reportable release,” which is deleted in the final-form rulemaking as it was in the
proposed rulemaking.

In the final-form rulemaking, the Department deleted the CERCLA Reportable Quantity
exemption in 8 245.305(i) and included it in the definition of “immediate threat of
contamination.”

Comment: 8 245.1 Definitions — The proposed amendments delete the definition of a
“reportable release” and redefine a “release” to include all spills, leaks, emissions,
discharges, escapes, leaching or disposals of a regulated substance into a containment.
The definition further states that releases into a containment structure poses an
immediate threat of contamination of the soils, subsurface soils, surface water or
groundwater, except when a regulated substance is present in a liquid-tight containment
sump or emergency containment structure as a result of a tank handling activity, if the
certified installer providing direct oversite supervision has control. We strongly
disagree with the amended definition of a release and the deletion of the definition of a
reportable release. Containment structures, emergency containments, containment
sumps, and double-walled tanks are designed to contain spills, leaks, emissions,
discharges, escapes, and leaching to prevent contamination to the environment. For
example, by definitions a containment sump is a liquid-tight container and emergency
containment serves to convey, capture and contain the total volume of an anticipated
release of regulated substances from a tank system. Therefore, a release, spill, etc. into
these containments does not pose an immediate threat to the environment. Also, it is
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12.

contradictory to state that a release into these structures poses an immediate threat and
then state that it isn’t an immediate threat if the certified installer is providing direct
oversite. No changes should be made to the definitions in the current rule for “release”
and “reportable release.” (9)

Response: The Department agrees that containment structures that comply with

8§ 245.542 (relating to containment requirements for aboveground storage tank systems)
requirements help prevent contamination to environmental media. Containment
systems, alone, do not eliminate the risk of contamination. Containment systems may
malfunction, may require maintenance, or may be unsupervised for prolonged periods.
The Department’s proposed revisions reflect the Department’s position that, in the
context of reporting a spill, preventing contamination includes addressing the quantity of
the spill as well determining whether the containment structure contained the spill and
whether the owner of the facility removed the spill within 24 hours. If the system is
damaged — if the integrity of the system is not satisfactory — it is not containing the spill,
thus potentially triggering reporting requirements. This is important information,
without which the Department cannot perform its oversight duties. While changes from
the proposed rulemaking are made in the final-form rulemaking, the essential approach
taken in the proposed rulemaking remains the same.

Comment: 8 245.304 Investigation of Suspected Releases & § 245.305 Reporting
Releases — § 245.304(c) states that except as provided in § 245.305(i), if a release has
occurred, the owner or operator shall report it within 24 hours and initiate corrective
action. Section 245.305(i) states that under certain criteria a release does not require
reporting if removed with 24 hours, including releases within an emergency
containment. Since the proposed amendment definition of a release include discharges
into containment sumps and emergency containments and some containment areas are
not required to be inspected daily, virtually every discharge no matter how minor into
these containments designed to prevent releases into the environment could result into
reporting and potential corrective action. Again, no changes should be made to the
current definitions in § 245.1 for a release and reportable release, § 245.305(a) should
state that reportable releases are required to be reported within 24 hours and proposed
amendment § 245.305(i) should be deleted. (9)

Response: The final-form amendments only consider a spill that equals or exceeds
CERCLA thresholds, or a spill that is an amount equal to or greater than a discharge as
defined in § 311 of the Federal Water Pollution Control Act (Clean Water Act) to be a
“release.” The final-form rulemaking retains the existing definition of “release” in

8 245.1. The Department has added a definition of “immediate threat of contamination”
to § 245.1 to clarify that a spill of a CERCLA hazardous substance directly to either
environmental media or into a containment structure or facility will not be a “release”
and will not trigger reporting requirements if the spill is less than the respective
reporting requirements in CERCLA. Similarly, § 245.305(i) has been amended to
exclude releases of petroleum less than 25 gallons into emergency containment and a
release of petroleum to a containment sump where the total volume released is below the
lowest sump penetration from reporting requirements if the facility owner or operator
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13.

14.

contains it, controls it, and promptly removes it. In the final-form rulemaking, no
change from the proposed language is made to § 245.305(a).

Comment: 8 245.1 (Definitions) & § 245.305 - By removing the term “reportable
release” and re-defining “release” the Department is essentially stating the case that
tank owners and operators are not capable of determining what releases constitutes an
immediate threat to surface water, groundwater, bedrock, soil or sediment.” Small
leaks within a secondary containment structure (e.g. inside a building) and are cleaned
up within a short period of time do not pose an immediate threat of contamination to
soils, subsurface soils, surface water, or groundwater and should not be deemed a
release subject to reporting, site characterization or remedial actions. We recommend
retaining the current definitions or to ensure the language properly differentiates
between the requirements for large and small releases. (10)

Response: Tank owners and operators play an integral role in the prevention of
contamination by maintaining storage tank facilities and by addressing spills. The
amendments in the final-form rulemaking properly balance the capabilities of those
facilities that have efficient containment and response capabilities with the Department’s
need and ability to effectively implement mandates of the Storage Tank Act, and protect
the environment. (35 P.S. §8 6021.101 — 6021.2104.) The final-form amendments only
require a spill that is equal to or exceeds CERCLA thresholds or is an amount equal to or
greater than a discharge as defined in § 311 of the Federal Water Pollution Control Act
(Clean Water Act), to be a “release.” The Department added a definition of “immediate
threat of contamination” to § 245.1 to clarify a spill of a CERCLA hazardous substance
directly to either environmental media or into a containment structure or facility will not
be a “release” and will not trigger reporting requirements if that spill is less than the
respective reporting requirements in CERCLA. Similarly, a spill of petroleum into
emergency containment will not need to be reported if the spill is less than 25 gallons and
if the facility owner or operator contains it, controls it, and promptly removes it.

Comment: Chapter 245 contains multiple changes that implicate reporting obligations
with respect to ASTs and USTs. Under the proposed changes to Chapter 245, the
definition of a “reportable release” has been eliminated and supplemental language has
been added to the definition of a “release.” In addition, 25 Pa. Code § 245.305 has been
revised in connection with release reporting obligations. The upshot of these changes is
to significantly expand the scope of release reporting requirements.

A key element of the requirements that apply to regulated ASTs and USTs is that they
employ secondary containment. Secondary containment serves as an additional layer of
protection to prevent regulated substances being held in regulated tanks from reaching
the environment (e.qg., soils, groundwater or surface water). By design, secondary
containment keeps regulated substances out of the environment.

Both federal and state release reporting requirements are generally predicated on the
concept that for a release to be reportable, it needs to reach the environment. The
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proposed changes to Chapter 245 largely eviscerate this concept. 25 Pa. Code § 245.1
currently defines a “release” as follows:

Spilling, leaking, emitting, discharging, escaping, leaching or disposing from a storage
tank into surface waters and groundwaters of this Commonwealth or soils or subsurface
soils in an amount equal to or greater than the reportable released quantity determined
under section 102 of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (42 U.S.C.A. 8 9602), and regulations promulgated thereunder, or
an amount equal to or greater than a discharge as defined in section 311 of the Federal
Water Pollution Control Act (33 U.S.C.A. § 1321), and regulations promulgated
thereunder. The term also includes spilling, leaking, emitting, discharging, escaping,
leaching or disposing from a storage tank into a containment structure or facility that
poses an immediate threat of contamination of the soils, subsurface soils, surface water
or groundwater.

This provision already “pushes the envelope” in that it treats as a release a situation
where regulated substances enter a containment structure in a manner such that the
regulated substances pose an immediate threat of contamination of soils, subsurface
soils, surface water or groundwater. The rationale for this element of the definition of a
release is grounded in the perspective that reporting an incident as a release may be
appropriate where the secondary containment system is in imminent danger of failure
such that regulated substances are posing an immediate threat of entering the
environment. The “immediate threat” standard is not met, however, where secondary
containment is functioning as it should (in other words, it is keeping the release from a
tank system from entering the environment).

In the proposed changes to Chapter 245, the EQB largely ignores the functionality of
secondary containment. The proposed changes to the definition of a “release”
automatically classify entry of a regulated substance into a containment structure or a
facility as an “immediate threat” thereby meeting the definition of a release except in
very narrowly circumscribed circumstances. Specifically, the amended definition of a
“release” includes the following language:

All spills, leaks, emissions, discharges, escapes, leaching or disposals of a regulated
substance into a containment structure or facility pose an immediate threat of
contamination of the soils, subsurface soils, surface water or groundwater, except when
a regulated substance is present in a liquid-tight containment sump or emergency
containment structure as a result of a tank handling activity, if the certified installer
providing direct onsite supervision has control over the regulated substance, the
regulated substance is completely contained and, prior to the certified installer leaving
the storage tank facility, the total volume of the regulated substance is recovered and
removed.

This language is overly broad. Rather than creating a presumption that any escape of a

regulated substance into secondary containment constitutes a release, it would be far
more helpful to identify by way of example those limited circumstances where the
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presence of a regulated substance in secondary containment actually poses an
“immediate threat” to environmental media.

Proposed changes to 25 Pa. Code § 245.305 compound the problems noted above.
While the definition of a “reportable release” and its important exceptions have been
eliminated from Chapter 245, some of the concepts from the definition of a reportable
release have reappeared in 25 Pa. Code 8§ 245.305(i). However, the proposed language
is overly restrictive. For example, it appears that PADEP and the EQB contemplate as a
predicate to being insulated from release reporting requirements that “any defective
storage tank system component that caused or contributed to the release is properly
repaired or replaced” within 24 hours. Such repairs may take far longer to accomplish
than 24 hours but may pose no additional risks to the environment because other
measures are occurring. Similarly, the volumetric exceptions that were contained in the
definition of a reportable release (25 gallons for petroleum and reportable quantities for
hazardous substances) were based on quantities of regulated substances reaching “an
aboveground surface.” The proposed language in 25 Pa. Code § 245.305(i) requires that
the amounts of petroleum and regulated substances reaching secondary containment be
counted for purposes of determining whether the foregoing quantity thresholds have
been met. This twist in the proposed regulatory language will effectively eliminate the
exceptions to release reporting where secondary containment is functioning as it is
supposed to.

We believe that the proposed changes to release reporting obligations under Chapter 245
go well beyond current requirements and are inconsistent with the basic framework of
release reporting requirements under federal and state law. We respectfully request that
the proposed changes be withdrawn. (11), (18)

Response: The Department agrees that containment structures that comply with the

8§ 245.542 requirements help prevent contamination to environmental media. The
Department’s proposed addition of a description of “immediate threat of contamination”
does not ignore the important role that these systems play in protecting the environment.
Containment systems alone, however, do not eliminate the risk of contamination.
Containment systems may malfunction or require maintenance, or may be unsupervised
for prolonged periods. The Department’s proposed and final-form amendments reflect
the Department’s position that, in the context of reporting a spill, preventing
contamination includes addressing the quantity of the spill, as well ensuring that the
containment structure contains a spill and that the facility timely responds. Implicit in
any “release” determination is an evaluation of the containment system and whether it is
accomplishing its task. If the system is damaged — if the integrity of the system is not
satisfactory — it is not containing the spill, thus potentially triggering reporting
requirements. This is important information, without which the Department cannot
perform its oversight duties.

In addition, in response to this comment and others, the Department has removed from
8§ 245.305(i) in the final-form rulemaking the requirement that a facility repair any
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15.

defective component as part of the release reporting decision process, to clarify any
potential confusion. Please also see the responses to Comments 12 and 13.

Comment: Spills that pose no threat of contamination are not releases. The General
Assembly enacted the Storage Tank Act to prevent storage tank releases from
contaminating the Commonwealth's lands and waters. 35 P.S. § 6021.102 (relating to
legislative findings). Declaring these releases to threaten public health and safety, the
General Assembly sought to prevent their occurrence, provide liability for damages
resulting from any releases and require prompt cleanup. 35 P.S. § 6021.102(b).
Consistent with its goal of protecting the environment, the General Assembly focused
on preventing and cleaning up those spills that cause contamination, not spills that pose
no risk of degrading the environment.

To effectuate these goals, the Storage Tank Act distinguishes between spills to the
environment and spills captured by a containment structure. This distinction recognizes
that a spill to the environment has a direct impact, while a spill to a containment
structure may never reach the environment and cause pollution.

Spills to the environment are "releases” if they reach a reportable quantity threshold.

35 P.S. 8 6021.103 (relating to definitions). But spills into a containment structure are
releases only if they pose an immediate threat of contamination of the environment.

The Storage Tank Act provides that the term "release™ "shall also include spilling,
leaking, emitting, discharging, escaping, leaching or disposing from a storage tank into
a containment structure or facility that poses an immediate threat of contamination of
the soils, subsurface soils, surface water or groundwater." 35 P.S. § 6021.103
(emphasis added). In the ordinary situation at our facilities and those of other companies
deploying containment structures that satisfy Chapter 245 requirements, a spill to a
containment structure poses no such threat.

Existing regulations properly classify spills to a containment structure as releases only
when they pose an immediate threat of contamination. The current definition of the
term "release™ in Chapter 245 is consistent with the Act as it distinguishes releases from
a storage tank into the environment from releases "from a storage tank into a
containment structure or facility that poses an immediate threat of contamination of the
soils, subsurface soils, surface water or groundwater.” 25 Pa. Code § 245.1 (release). A
spill to the environment constitutes a "release™ only if it is in an amount equal to or
greater than either the reportable released quantity under the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA") or
sufficient to constitute a discharge as defined in the Federal Water Pollution Control Act
("Clean Water Act"). In contrast, a spill to a containment structure constitutes a release
only if it poses an immediate threat of contamination of the environment. With respect
to spills to containment structures, an evaluation of whether and when the spill may
reach the environment as well as its potential environmental impact determines whether
a release has occurred.

The Environmental Hearing Board ("EHB") held this regulatory language to be clear. In
Merck Sharp & Dohme Corp. ("Merck") v. DEP, 2016 EHB 411, the EHB considered
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whether Merck's SPRP submitted in connection with a tank permit application conforms
to the release reporting regulations. The SPRP provided that Merck personnel will
determine whether a spill to an intact containment structure poses an immediate threat of
contamination to environmental media, and report the spill to the Department only if the
spill poses such a risk. The Department denied Merck's permit application based on its
position that only the Department, and not Merck, can determine whether spills that are
completely contained in a containment structure and not released to the environment pose
"an immediate threat of contamination.” The Department contended that spills to a
containment structure must be reported to the same extent as releases directly to the
environment. In rejecting the Department's position and granting Merck's motion for
summary judgment, the EHB stated:

The definition of "release" is clear and unambiguous. There is no "release” (and
therefore, no reportable release) unless the spill is from a storage tank into
environmental media or "into a containment structure or facility that poses an
immediate threat of contamination of" environmental media. Under the
definitions of both "release” and "reportable release,"” it is clear that fully
contained spills that pose no immediate threat need not be reported.

Id. at 421. Because the existing regulations and the Storage Tank Act define "release”
in the virtually identical language, the EHB's holding that the regulatory language is
clear also signifies that the statutory language is clear. Any amendment to the
regulations must not contravene this clear statutory language. (13)

Response: As an initial matter, the Merck case involved the legal interpretation of the
terms “release” and “reportable release,” as those terms are currently defined in Chapter
245. The EHB held that Merck correctly interpreted the regulatory requirements of
Chapter 245 within its spill prevention response plan (SPRP) for Merck’s West Point
facility. The EHB did not comment on whether any type or amount of spill might
constitute an “immediate threat of contamination,” nor did it review or endorse Merck’s
West Point facility’s SPRP or containment structure as an effective means of containing
spills or dealing with an “immediate threat of contamination.” Instead, the EHB
commented that the Department should propose its policy preference — that spills to a
containment structure should be reported — to the EQB. (2016 EHB at 420).

The Department’s amendment of the “release” definition in the proposed rulemaking, and
its addition of a definition of “immediate threat of contamination” in the final-form
rulemaking, are consistent with that directive and do not contravene the Storage Tank
Act’s definition of “release.” Under Section 103 of the Storage Tank Act, 35 P.S.

8 6021.103, and existing 25 Pa. Code 8 245.1, a “release” is defined to include spilling
“from a storage tank into a containment structure or facility that poses an immediate
threat of contamination of soils, subsurface soils, surface water or groundwater.”
(Emphasis added.) Neither the Storage Tank Act nor existing Chapter 245 defines
“immediate threat of contamination,” which has confused the analysis and reporting of
spills within a containment structure. The Department clarifies what constitutes an
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“immediate threat of contamination” and resolves these issues in the final-form
rulemaking.

In response to Merck’s comments, as well as those from other commentators, the
Department deleted the language it proposed to add to the definition of “release” and
replaced it with a definition of “immediate threat of contamination” to clarify that spills
from a storage tank into a containment structure that equal or exceed applicable
CERCLA reportable quantity thresholds or are an amount equal to or greater than a
“discharge” under § 311 of the Federal Water Pollution Control Act (Clean Water Act)
(33 U.S.C. §1321) pose an immediate threat of contamination to soils, subsurface soils,
surface water or groundwater, and are therefore “releases.” As a result, the Department
does not believe that there will be a scenario, like the one proposed by the commentator,
in which a spill that is less than CERCLA-reportable quantities and is otherwise not a
“release” qualifies as an “immediate threat of contamination” because it is in a
containment structure.

In addition, the Department has defined “immediate threat of contamination” to exclude
spills of petroleum less than 25 gallons that are a result of a tank handling activity if a
certified installer responds to them promptly. The Department believes that this revision
streamlines analysis of whether a spill is a “release” and, if so, whether the “release”
needs to be reported. In addition, the proposed revision avoids burdening facilities that
have efficient containment and response capabilities while preserving the Department’s
need and ability to implement the Storage Tank Act effectively.

Please also see the responses to Comments 12-14.

Comment: The definition of “release” in the proposed regulations improperly stands
the statutory definition on its head. The proposed rulemaking seeks to modify the
definition of "release” to "clarify"” that the verbiage “that poses an immediate threat of
contamination™ in the Storage Tank Act and existing regulations refers to all spills of a
regulated substance into a containment structure or facility. According to the proposed
rulemaking, the draft regulations would revise the regulatory definition of "release” to
"clarify" that in all but one limited set of circumstances, "all releases into a containment
structure or facility pose an immediate threat of contamination of soils, subsurface soils,
surface water or groundwater.” Proposed rulemaking Section E, paragraph 5.

This is no mere “clarification.” It seeks to reverse the EHB's holding that a spill to a
containment structure is not a release, and need not be reported, when the tank owner or
operator determines that the spill does not pose an immediate threat of contamination of
environmental media. Notably absent from the proposed amendment is any
consideration of facts specific to the spill and containment structure at issue, such as
whether the containment structure will prevent the spill from reaching the environment
and, if not, whether the spill will cause environmental harm.

Plainly some spills do not cause or threaten harm. The statutory and regulatory

definitions of release encompass spills directly to the environment only in amounts equal
to or exceeding the specified reportable quantities. 35 P.S. § 6021.103 (release) and
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25 Pa. Code 8 245.1 (release). Yet the proposed revision to Section 245.1 would
classify even spills less than reportable quantities as releases if made to a containment
structure. This is plainly flawed. If a spill directly to the environment below a
reportable quantity causes no harm and is not a release, then clearly the same spill to a
containment structure, whether or not captured by that structure, likewise does not
immediately threaten or cause contamination. And if a spill is fully captured, it would
not pose a threat of contamination, yet alone an "immediate” threat, even if it exceeded
the reportable quantity. The Storage Tank Act establishes a fact-specific standard -
poses an immediate threat of contamination - but the proposed rule disregards the facts.

The Storage Tank Act's mandate to consider whether a spill to a containment structure
poses an immediate threat of contamination of the environment is soundly based on the
function of containment structures. These structures are designed to accomplish a goal
of the Storage Tank Act, preventing releases to the environment. Chapter 245
recognizes their effectiveness. Indeed, the proposed rulemaking states: "Secondary
containment reduces releases to the environment by containing releases from the
primary containment area in a second containment area to ensure detection before the
contaminants reach the environment.” Proposed rulemaking at D.

More particularly, Section 245.542 imposes stringent requirements applicable to
secondary and emergency containment structures. They must be of very low
permeability, Section 245.542(c) and (d), and of sufficient capacity to contain a spill.
Section 245.542(e). A spill to a low permeability structure does not pose an
"immediate” threat to the environment. In addition, stringent standards for new
containment structures must be met or a professional engineer must verify "that the
emergency containment structure, coupled with the tank monitoring program and
response plan, is capable of detecting and recovering a release and is designed to
prevent contamination of the waters of this Commonwealth.” Section
245.542(d)(2)(ii). Based upon these and Chapter 245's inspection and repair
requirements (let alone more stringent requirements in Merck's Engineering Design
Standard), the proposal to declare that every spill to a containment structure poses an
immediate threat of contamination is contrary to fact.

When the General Assembly defined "release" to include all spills to the environment in
reportable quantities, but only those spills to containment structures that pose an
immediate threat of release, it clearly considered containment structures to reduce
environmental risk. As the quote from the proposed rulemaking set forth above
illustrates, Chapter 245 acknowledges the protective value of these structures. The
proposed amendment classifying all spills to containment structures as releases
encompasses a broader range of spills when made to a containment structure than when
made directly to the environment, and thereby turns the statutory definition on its head.

The exemptions under proposed Section 245.305(i) are unreasonable narrow as applied
to releases to containment structures. Assuming arguendo that the Board decides to
deem all spills to a containment structure to be "releases,” an amendment that would
contravene the Storage Tank Act and fact-specific evaluations of whether an immediate
threat of contamination exists, the maximum volume of a release that the proposed
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rulemaking would exempt from reporting is the same for a release directly to the
environment as for a release occurring and remaining completely within an emergency
containment structure. This improperly disregards the lower risk to the environment
when a spill is contained.

For example, if a spill of 25 gallons of petroleum from our 400,000 gallon storage tank
entered the containment structure, it would occupy less than .006% of secondary
containment capacity. Except under extraordinary circumstances, this spill would not
present an immediate threat of contamination of the environment; the containment
structure, carefully designed, constructed and maintained by our company at
considerable cost, would eliminate any such threat.

The proposed rulemaking recognizes elsewhere that certain spills to containment
structures or facilities, such as those shown to be liquid tight, are unlikely to result in
environmental harm. See, e.g., proposed § 245.303(e)(1) (regarding waiver of corrective
action requirements). Actual threat of contamination of the environment may depend
on, among other factors, the integrity of the containment structure, its design and
construction (see § 542), the quantity, toxicity and other characteristics of the substance
spilled, and the location and nature of the environmental media or resources that may be
impacted.

By relying solely on reportable quantity thresholds with regard to spills to containment
structures, the proposed rulemaking does not properly consider the actual immediate
threat posed by a spill, as the definition of "release” in the Storage Tank Act requires it
to do. (13)

Response: The Department incorporates its discussion in the response to Comment 15
regarding the EHB’s Opinion in Merck Sharpe & Dohme Corp v. DEP, 2016 EHB 411
into this response. As discussed above, in Merck, the EHB did not consider what type or
quantity of a spill poses an immediate threat of contamination. Rather, it considered the
interpretations of “release” and “reportable release” and which party is entitled to
determine whether a spill constitutes an “immediate threat of contamination.” See Merck
at 413-14.

The commentator bases concerns with the proposed amendments, in part, on the notion
that all containment structures constructed to satisfy the requirements of § 245.542
categorically eliminate any “immediate threat of contamination.” In further support of
these concerns, the commentator cites to 8 245.542(d)(2)(ii), which requires
“[v]erification by a professional engineer that the emergency containment structure,
coupled with the tank monitoring program and response plan, is capable of detecting and
recovering a release.” The commentator also asserts that the size of its storage tank and
its containment structure will mitigate against the risk of an immediate threat of
contamination.

The Department agrees that compliance with § 245.542 will mitigate against potential
contamination. The Department’s proposed and final-form amendments are consistent
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17.

with that perspective. Based on 29 years of facility inspections and enforcement
experience, the Department respectfully disagrees, however, that containment structures,
alone, are a fail-safe plan to prevent contamination. Section 245.542 is not a self-
verifying provision of the Storage Tank regulations—the Department must inspect
facilities on a regular basis to determine if a facility, including its containment structure,
is in compliance with regulatory requirements. See, for instance, 35 P.S. § 6021.107;

8§ 245.551-245.554.

Section 245.542 only requires verification that the containment structure is capable of
detecting and recovering a release. A permittee’s success in operating and maintaining
the containment structure, however, is dependent on ongoing compliance and regular
inspections. While the size of the commentator’s storage tank and containment structure
may mitigate the risk of contamination, a storage tank facility’s integrity is only one of a
number of factors to be considered when addressing a spill. The commentator
acknowledges this by stating that the “[a]ctual threat of contamination of the environment
may depend on, among other factors, the integrity of the containment structure, its design
and construction (see § 542), the quantity, toxicity and other characteristics of the
substance spilled, and the location and the nature of the environmental media or resources
that may be impacted.”

Considering all the factors, the Department believes that determining whether a spill is an
“immediate threat of contamination” involves a contemporary, fact-specific
determination of the quantity of the spilled regulated substance, and, in the case of a
petroleum “release,” whether the containment structure has contained the release and
whether the facility has responded to it in a timely manner. The amendments in the final-
form rulemaking accomplish this goal.

Please also see the responses to Comments 12-15.

Comment: The proposed misclassification of releases harms the regulated community
by triggering unnecessary reporting, corrective action and other obligations.

Classifying all spills to containment structures as "releases™ adversely affects our
company and other tank owners and operators. Under the proposed rulemaking, any
release must be reported to the Department as soon as practicable, but no later than

24 hours after the confirmation of a release. 25 Pa. Code 8 245.305. Because the
proposed regulations classify any spill of any quantity to a containment structure as a
release, absent an exemption even a single drop of a substance spilled from a tank
system into a containment structure must be reported. The reporting exemptions in
proposed Section 245.305(i) in effect apply the same quantity thresholds to spills
directly to the environment and spills to containment structures, provided that the
release is "completely contained™" and remediated within 24 hours. But a completely
contained spill that is promptly remediated does not pose an immediate threat of
contamination and, under the Storage Tank Act, is not a release in the first instance. The
proposed regulations improperly classify these spills as releases and then exempt them
from reporting. But because this exemption applies only to spills below their reportable
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quantities, the exemption does not apply to spills to containment structures in greater
amounts that nonetheless pose no immediate threat of contamination.

Requiring tank owners and operators to report spills that are captured in a containment
structure and promptly remediated, including those exceeding the reportable quantities,
imposes unnecessary (and unauthorized) burden. Reporting requires more than the mere
submission of a form. At our company, it involves internal processes to ensure that
submissions are accurate and complete. Heightened reporting likewise places a burden
on the Department to review the submission. The proposed rulemaking asserts that the
amendments will reduce the administrative burden on the Department, see proposed
rulemaking at F, yet requiring review of reports of spills to intact containment structures
produces the opposite result.

Unnecessary spill reporting creates a record susceptible to misinterpretation by other
government agencies or the public. The proposed rulemaking declares that every
spill to containment poses an immediate threat of contamination of the environment.
Other agencies or the public may review spill report records and conclude that the
tank owner endangered the public, when in fact the tank owner can demonstrate that
any risk to the public or environment was negligible. This misunderstanding may
result in citizen suits or enforcement actions for spills that did not actually pose any
threat.

In addition to causing needless reporting, misclassifying spills fully captured by
containment structures as releases posing an immediate threat of contamination
triggers unnecessary corrective action obligations (unless exempt under § 245.305(i)).
These involve a time-consuming site characterization and preparation of a site
characterization report, even when no cleanup is needed. See proposed Sections
245.309 and 245.310. For example, if a reportable quantity of material, 25 gallons of
petroleum, were to spill to a large secondary containment structure during transfer to a
storage tank and be immediately recovered, the proposed regulations would require
performance of a site characterization and interim remedial action although no benefit
to the environment would ensue. Id.; see also § 245.306. These obligations would
apply regardless of the absence of any actual threat of contamination posed by the
spill. A storage tank owner would be relegated to seeking a waiver of corrective
action from the Department, a time-consuming endeavor for both the regulator and the
owner. See proposed rulemaking 8 245.303(e)(1) (authorizing the Department to
waive corrective action requirements when the release is to a "liquid-tight"
containment structure). All of these burdens and other adverse consequences to tank
owners occur because the proposed rulemaking would amend the definition of
"release” in a manner which contravenes the Act. (13)

Response: The Department respectfully disagrees that reporting releases under the
proposed revisions will result in unnecessary reporting, burdening tank owners, operators
and the Department. As articulated above in the response to Comment 15, the
Department has added a definition for “immediate threat of contamination” in the final-
form rulemaking to clarify which spills constitute a “release” within containment.
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Further, in recognition of the commentator’s comments regarding needless reporting, the
Department believes that the definition of “immediate threat of contamination” in the
final-form rulemaking and the proposed and final-form rulemaking reporting
requirements in § 245.305(i) properly exempt small spills from reporting and corrective
action. The Department believes that these amendments properly balance the capabilities
of those facilities that have efficient containment and response capabilities with the
Department’s need to effectively implement the Storage Tank Act and protect the
environment.

Further, under the commentator’s proposed scenario regarding a 25-gallon spill of
petroleum that occurs during transfer to a storage tank, while it may be considered a
release, the Department has also further clarified in § 245.303(e)(1) that the Department
may waive the need for further corrective action based on the nature of the release,
including a release into a containment structure or facility that is shown to be liquid-
tight. Regardless of the scenario, the Department respectfully disagrees that requesting a
waiver under § 245.303(e)(1) constitutes a “time consuming endeavor for both the
regulator and the owner.” The Department encourages frequent communications
between the Department and the regulated community to foster efficiency and
compliance.

Please also see the responses to Comments 12-16.

Comment: The Board should follow existing Federal and neighboring states’ release
reporting regulations that focus on actual risk. The regulations of other environmental
agencies and neighboring states recognize that spills to a containment structure pose
less risk than spills directly to the environment. Minimizing risk is the reason for
constructing an emergency or secondary containment system, and supports a less
stringent reporting requirement for these spills.

The spill reporting requirements under several federal programs recognize that no
environmental benefit exists to warrant burdening tank owners with reporting each and
every spill to secondary containment, but rather regulations should consider the actual
threat of environmental harm. For example, under the Clean Water Act, discharges of
oil into or upon navigable waters of the United States must be reported only when the
quantity of the spill may be harmful to public health or the environment. 33 U.S.C.

8 1321(b)(4). The regulations implementing this requirement, 40 CFR § 110.3,
establish that the quantities of oil discharges that "may be harmful” are those that cause
a violation of applicable water quality standards or a film or sheen on the surface of the
water, among other similar observable conditions.

Apart from oil, notice of a discharge of a hazardous substance must be reported under the
Clean Water Act if the discharge is in an amount equal to or exceeding such substance's
reportable quantity. 40 C.F.R. § 117.21. But unless and until a hazardous substance
reaches the waters of the United States, no notification requirement is triggered.

40 C.F.R. 8 117.11. If a spill to a containment structure does not reach or threaten to
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reach the environment, notification to the Department of the spill will not further the
objective of protecting the environment.

The spill reporting requirements of the federal UST regulations are consistent with our
position. Implementation of the federal underground storage tank program may be
delegated to the states. 40 C.F.R. Part 281 (Approval of State Underground Storage
Tank Programs). To obtain delegation, a state must require reporting of "underground
releases and any spills and overfills that are not contained and cleaned up.” 40 C.F.R.
§ 281.34(b) (emphasis added). Neither a "release” nor an "underground release™ occurs
unless environmental media are impacted. 40 C.F.R. § 280.12. Under this standard,
Pennsylvania is not obligated to require reporting of a spill contained by secondary
containment and cleaned up. Similarly, absent delegation, EPA does not require
reporting of spills to secondary containment so long as there is no release to the
environment, any defective equipment is repaired or replaced, and the liquid in the
interstitial space of secondarily contained systems is removed. 40 C.F.R. § 280.50(b).

The leak and spill response regulatory requirements for tank systems at hazardous
waste treatment, storage and disposal facilities regulated under the Resource
Conservation and Recovery Act ("RCRA") require the owner or operator to remove
materials released to a secondary containment system within 24 hours, or as soon as
possible, to "prevent harm to human health and the environment.” 40 C.F.R.

8 264.196(b)(2). A spill to secondary containment that does not reach the
environment does not trigger the RCRA natification requirement. 40 C.F.R.

§ 264.196(d).

At the state level, New York's release reporting regulations exempt from reporting all
spills to secondary containment, regardless of quantity, as long as the following
conditions are met: (i) the secondary containment system meets certain design
requirements; (ii) the spill or overfill is controlled and completely contained within 24
hours; (iii) the total volume of the spill or overfill is recovered or accounted for; and
(iv) the spill will not result in certain conditions including fire, explosion,
contravention of air quality standards, harmful vapors, or runoff from fire control or
dilution waters contributing to a contravention of water quality standards. 6 CRR-NY
598.14(a)(4).

In Delaware, the aboveground storage tank regulations require reporting of a leak
(defined as a failure of an aboveground storage tank to contain a regulated
substance) of a regulated substance inside secondary containment in any quantity
only if the regulated substance cannot be cleaned up within 7 days.

7 DE Regs 1352 Part E 1.1.2.

Finally, New Jersey's aboveground storage tank regulations require notification to the
New Jersey Department of Environmental Protection "immediately after a discharge
commences."” N.J.A.C 7:1E-5.3(a). Notably, the definition of "discharge" involves a
release into waters or onto land. The definition expressly states that the term does not
include "leak,"” which is defined as "any escape of a hazardous substance from the
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19.

ordinary containers employed in the normal course of storage, transfer, processing or use
into a secondary containment or diversion system or onto a surface which is cleaned up
and removed prior to its escape into the waters or onto the lands of the State." N.J.A.C
7:1E-1.6 (emphasis added). New Jersey also exempts from reporting any discharge that
IS not otherwise required to be reported under any other state or federal rule so long as
the discharge occurs at a facility that has a discharge prevention and discharge removal
plan, or another related approved plan, if the discharge "[h]as not entered any waters of
the State or migrated off-site” and within 24 hours the discharge is stopped and
contained in accordance with such plan and is cleaned up and removed.

N.J.A.C 7:1E-5.3(e)(1).

The federal government and each of these neighboring states exhibit a common-sense
approach to release reporting. Pennsylvania's current Storage Tank regulations do the
same, and no change to the release reporting requirements is needed to protect human
health or the environment. (13)

Response: The commentator cites to various State and Federal spill reporting
requirements and asserts that they more appropriately consider storage tank containment
structures and the risk of each spill.

The Department notes that the regulatory authorities to which the commentator cites
contain reportable quantity limits and a consideration of the potential risk of each spill
contaminating environmental media. In particular, the commentator cites to New York’s
release reporting regulations, which require analysis of the design of a containment
system, whether the facility capably responded to a spill within a timely manner, the
quantity of the spill, and whether the spill will potentially result in additional hazards.
Similarly, both Delaware and New Jersey require responses to spills within a timely
period.

The reporting requirements in § 245.305(i) in the final-form rulemaking are consistent
with those cited by the commentator. To be excluded from reporting requirements under
the Department’s final-form rulemaking, a spill must not exceed reportable quantity
limits, and, in the case of a petroleum release less than 25 gallons, the facility owner or
operator must contain and remove the entire volume of the release within 24 hours. In
addition, if the petroleum spill is the result of a tank handling activity, the spill must be
within a liquid-tight containment sump or an emergency containment structure, and the
certified installer must have control over and contain the regulated substance before he or
she leaves the facility. As with the sources cited by the commentator, the Department’s
final-form rulemaking requires consideration of the quantity and location of the spill, and
the facility’s timeliness responding to it.

Please also see the responses to Comments 12-17.
Comment: DEP in the proposed revised language in 245.1 and 245.305 proposes to

declare that “all releases into a containment structure or facility pose an immediate
threat of contamination of soils, subsurface soils, surface water or groundwater.”
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20.

245.1 notes that there is only one exception to this blanket declaration — “release of a
regulated substance into a liquid-tight containment sump or emergency containment
structure as a result of a tank handling activity, if the certified installer providing direct
onsite supervision has control over the regulated substance, the regulated substance is
completely contained and, prior to the certified installer leaving the storage tank
facility, the total volume of the regulated substance is recovered and removed.”
Section 245.305(i) then specifically identifies the four criteria that must be met to not
constitute a reportable release: “1) the owner or operator has control over the release;
2) the release is completely contained; 3) the total volume of the release is recovered
and removed within 24 hours of the release; and 4) any defective storage tank system
component that caused or contributed to the release is properly repaired or replaced.”
These two sections are inconsistent with one another. The definitional language in
245.1 does not contain the 24-hour time limit for removal or the requirement to repair
or replace defective system components. If a release is completely contained and
under control by the operator (and has not escaped from the containment system - in
other words, items #1 and 2 above are met), then it stands to reason the release does in
fact not pose a threat to soil or water. Further, it may not be possible given logistics
involved to have the material in containment removed within 24 hours. DEP does not
identify how soon the defective component must be replaced in order for the release to
not be reported. (18)

Response: The Department has added a definition for “immediate threat of
contamination” in the final-form rulemaking to clarify the meaning of that term as used
in the definition of a “release.” As defined, a spill into a containment structure or
facility is an “immediate threat of contamination” if it exceeds its respective CERCLA
reportable quantity or is an amount equal to or greater than a “discharge” under § 311
of the Federal Water Pollution Control Act (Clean Water Act), and is therefore a
release. Similarly, a spill of petroleum into emergency containment will not need to be
reported if the spill is less than 25 gallons and if the facility owner or operator contains
it, controls it, and promptly removes it.

In addition, the Department has removed the proposed language in § 245.305(i) that
would have required repairs of defective system components in relation to release
reporting.

Please also see the responses to Comments 12-18.

Comment: EQB proposes to amend the definition of “release” and to delete the
definition of “reportable release.” These amendments have generated interest from the
regulated community. They believe the changes will require the reporting of every
spill into emergency and secondary containment structures as a “release” and argue
that a spill into a secure containment area is not necessarily a threat to the
environment. They contend that the revisions would trigger new reporting, corrective
action and other obligations that are not necessary for the protection of human health
and the environment. In addition, commentators contend that these amendments
conflict with the statutory definition of “release” found in Section 103 of the Storage
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Tank and Spill Prevention Act (35 P.S. § 6021.103) and the intention of the General
Assembly.

We have several questions about these amendments and the issues raised by
commentators. First, are these amendments needed to align Chapter 245 with EPA
amendments to its UST regulations? Second, why does EQB believe the amendments
being proposed are consistent with the statutory definition of “release” and the
intention of the General Assembly? Third, what is the need for the changes? Are the
existing requirements allowing spills to reach the environment and causing harm?
Finally, will the amendments require additional reporting and corrective action for
spills into emergency and secondary containment structures? If yes, what are the
differences between existing requirements and the new requirements? (20)

Response: The amendments are not needed to align Chapter 245 with EPA
amendments to its UST regulations. Rather, the amendments are needed to ensure
protection of the environment in a streamlined fashion.

The definition in the final-form rulemaking of “immediate threat of contamination” in
regard to USTs is only slightly more stringent than Federal regulations, which require
that state programs, at a minimum, require prompt reporting of all confirmed
underground releases and any spills and overfills that are not contained and cleaned up.
(40 CFR 281.34(b) (relating to release reporting, investigation, and confirmation)).
State programs must be no less stringent than EPA requirements but may be more
stringent. (40 CFR 281.11(b) (relating to general requirements [for approval of state

program])).

Under the final-form regulations, the Department will require a report of a release of
hazardous substances within containment if the release exceeds applicable reportable
quantities established by CERCLA. The Department will also require a report of a
petroleum release within containment if the release equals or exceeds 25 gallons or, if
less than 25 gallons, the release is not cleaned within 24 hours.

With regard to the amendments being consistent with the statutory definition of
“release” in the Storage Tank Act, please see the response to Comment 19, above.
With regard to the amendments being consistent with the General Assembly’s
intentions, the amendments in the final-form rulemaking meet the expressed intentions
of the General Assembly for the Department to prevent releases from storage tanks, to
establish with the Board a regulatory scheme to prevent releases and require prompt
cleanup and removal of pollution, and through the Board to adopt regulations that
cover release reporting and remediation of releases from storage tanks. (35 P.S.

88 6021.102, 6021.106(a) and 6021.301(a)(6) (relating to legislative findings; powers
and duties of Environmental Quality Board; and aboveground storage tank
requirements)).

The addition of the definition of “immediate threat of contamination” and the
amendment in 8 245.305(i) relating to releases and reportable releases are needed to
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produce increased compliance and more efficient oversight to ensure protection of the
environment. As set forth in Section D of the Preamble to this final-form rulemaking,
Background and Purpose, there were 210 confirmed releases from USTSs in this
Commonwealth from October 1, 2016, through September 30, 2017, which were the
result of improper operation and maintenance of UST systems. Releases from piping
and spills and overfills associated with deliveries, and releases at the dispenser, have
emerged as common issues. In addition, as noted by EPA in the preamble to its final
rulemaking promulgated on July 15, 2015 at 80 FR 41566 (July 15, 2015 Final Rule),
release detection equipment is only successfully detecting approximately 50% of
releases it is designed to detect. (80 FR at 41567).

This is occurring under the existing regulations, which define “reportable release” in
8§ 245.1 to require a storage tank owner or operator to report a release of a regulated
substance that “poses an immediate threat” to environmental media, unless the owner
or operator has control over the release, completely contains it and, within 24 hours of
the release, removes the total volume of the release. This definition requires an owner
or operator first to determine if the spill “poses an immediate threat,” and then, if it
does, to report it to the Department. Section 245.1 defines a “release” to include, ...
spilling, leaking, emitting, discharging, escaping, leaching or disposing from a storage
tank into a containment structure or facility that poses an immediate threat of
contamination...”

The phrase “immediate threat” in the existing regulations requires an undefined,
qualitative analysis by a facility owner or operator. As a result, the Department’s
ability to oversee and enforce relies in large part on the discretion of owners and
operators to report spilling, leaking, emitting, discharging, escaping, leaching or
disposing from a storage tank. The Department’s addition of the definition of
“immediate threat of contamination” and deletion of the definition of “reportable
release” in the final-form rulemaking provide a simple quantitative approach that
streamlines the analysis of spills, balances the facility owner and operator’s desire to
exclude certain small spills from reporting, and ensures the Department’s ability to
adequately oversee the program. These clarified reporting requirements will enable the
Department to confirm that facilities are reporting spills and to determine whether
those spills impact the environment.

The Department does not agree that this new reporting structure will result in new
reporting or corrective action obligations for spills into emergency and secondary
containment structures. Facility owners and operators have always been required to
report releases that pose an immediate threat to the environment. Rather, this
clarification may result in more frequent reports to the Department, though the
Department also believes that the definition of “immediate threat of contamination” in
the final-form rulemaking will result in increased compliance and more efficient
oversight because it is quantitatively based, rather than left entirely to the discretion of
the facility owners and operators. Other than clarifying reporting obligations, the
Department is not amending the corrective action requirements in Chapter 245 to a
significant degree.
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21. Comment: Section 245.305 specifies procedures to be followed after the confirmation
of arelease. New Subsection (i) identifies types of releases that do not need to be
reported to DEP. Commentators believe the exemptions are narrow and do not
properly consider the actual threat to the environment. Why did EQB adopt this
approach which relies on reportable quantities compared to an approach that would
allow the owner or operator of a storage tank system or storage tank facility to evaluate
the actual threat to the environment? EQB should explain the reasonableness of this
approach in the Preamble to the final-form regulation. (20)

Response: The Department has altered its approach in the final-form rulemaking to
require reporting of releases into containment in fewer situations. In the final-form
rulemaking, the Department added a definition in § 245.1 for the phrase “immediate
threat of contamination” because the term is used in the existing and final-form
definition of “release” with regard to spills into containment. The new definition of
“immediate threat of contamination” excludes most spills into a containment structure
or facility below the applicable Federal reportable quantity limits. Though different in
respect to the location of the spill, this language mirrors language in existing statutory
and regulatory definitions of “release,” which exclude spills into environmental media
below Federal reportable quantity limits. 35 P.S. § 6021.103; 25 Pa. Code § 245.1.

With this new definition of “immediate threat of contamination,” most spills below the
applicable Federal reportable quantity limits will not be subject to the reporting
requirements of § 245.305.

Regarding spills of petroleum, while any spill of petroleum from a storage tank absent
a certified installer’s onsite involvement will be a “release” under the definitions of
“immediate threat of contamination” and “release,” under § 245.305(i) of the final-
form rulemaking an owner or operator will not need to report a spill of less than 25
gallons to an aboveground surface or a spill that is below the lowest containment sump
penetration, if the owner or operator contains and controls the spill, and removes the
total volume of the spill within 24 hours. In addition, the definition of “immediate
threat of contamination” does not include spills of petroleum that are less than 25
gallons into either a liquid-tight containment sump or emergency containment structure
that occur as a result of “tank handling activity,” as that term is defined in § 245.1.
Consequently, reporting would not be required.

The addition of a definition of “immediate threat of contamination” and the
amendments in the final-form rulemaking to the reporting exemptions under

8 245.305(i) create a broad exemption for small spills that do not need to be reported
while balancing the Department’s need to effectively oversee the threat to the
environment and to protect against pollution. The Department believes that defining
“immediate threat of contamination” is a reasonable approach because a quantitative
review of a spill, rather than a qualitative analysis of a spill and its possible effects,
significantly simplifies release reporting analysis and clarifies the roles of owners,
operators and the Department in the process. Note that while containment structures
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help to prevent contamination, they do not alone completely mitigate the risk of
contamination to the environment. Containment structures help to prevent
contamination to environmental media. Containment structures, however, may
malfunction, may require maintenance, or may be unsupervised for prolonged periods.
The Department’s added definition of “immediate threat of contamination” and the
amendments in the final-form rulemaking to the reporting exemptions under

8§ 245.305(i) reflect the Department’s position that, in the context of reporting a spill,
preventing contamination includes addressing the quantity of the spill as well
determining whether the containment structure contained the spill and whether the
owner of the facility removed the spill within 24 hours. If the system is damaged — if
the integrity of the system is not satisfactory — it is not containing the spill, thus
potentially triggering reporting requirements. This is important information, without
which the Department cannot perform its oversight duties

Finally, this simplification will benefit the Department, the regulated community and,
most importantly, the environment and public health. Among its various duties, the
Department is also responsible for determining when a release poses an immediate threat
to public health and safety. 25 Pa. Code 245.305(g). The Department cannot promptly
respond to this duty if facilities spend valuable time determining if a spill poses a threat.

Subchapter A — General Provisions

22.

23.

Comment: DEP should define “liquid-tight,” a descriptor in 245.303 of what type of a
structure or system may be eligible for DEP to waive or combine certain regulatory
requirements. (18)

Response: The term “liquid-tight” is used in three definitions in the final-form
rulemaking (“containment sump,” “immediate threat of contamination” and “spill
prevention equipment”), in the corrective action provisions of § 245.303 and
throughout the technical standards for underground storage tanks in Subchapter E of
Chapter 245. The term is also used in 40 CFR Part 280 without being defined. In
addition, the term is commonly used throughout the storage tank industry. Therefore,

the Department does not believe a definition is warranted.

Comment: Under definitions, “used oil/waste oil” needs to be defined. It is important to
clarify that used oil is not the waste being generated from the cleaning of motor fuel tanks
such as gasoline, aviation gas, diesel, jet fuel, etc. In addition, it is not the recovered
product and wastewaters collected as a result of releases from these tanks. Far too often,
to avoid the added reporting and handling requirements associated with the removal of
motor fuel tanks, contractors identify the wastes as used oil/waste oil. In reality, the
waste is a hazardous waste that should require manifests, generator ID's, licensed
transporters, and licensed disposal facilities. (4)

Response: The Department has not amended the final-form rulemaking to include the

requested definition, because the Department’s residual and hazardous waste regulations
define “waste oil.”
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24,

The term “waste oil” is defined in § 287.1 (relating to definitions) of the Department’s
“Residual Waste Management — General Provisions” regulations as follows:

Waste oil—One of the following:

(i) OQil refined from crude oil or synthetically produced, used and, as a result of
the use, contaminated by physical or chemical impurities.

(if) A liquid, petroleum-based or synthetic oil, refined from petroleum stocks or
synthetically produced which is used in an internal combustion engine as an
engine lubricant, or as a product used for lubricating motor vehicle transmissions,
gears or axles which, through use, storage or handling, has become unsuitable for
its original purpose due to the presence of chemical or physical impurities or loss
of original properties.

The term “used oil” is defined in 40 CFR Part 260.10 (relating to definitions) of the
Federal “Hazardous Waste Management: General” regulations as follows:

Used oil means any oil that has been refined from crude oil, or any synthetic oil,
that has been used and as a result of such use is contaminated by physical or
chemical impurities.

The Department has incorporated the Federal Hazardous Waste Management regulations
in Chapter 260 by reference. In doing so, the Department substituted “waste oil” for
“used oil” (25 Pa. Code § 260a.3, relating to terminology and citations related to federal
regulations).

The Department agrees that waste generated from the cleaning of motor fuel tanks and
recovered product and wastewaters collected as a result of releases from motor fuel tanks
is not “waste oil.” The wastes associated with the permanent closure of storage tank
systems will likely include residual and hazardous wastes. Wastes may include the tank
itself, along with any associated piping, unusable product, sludges and sediments,
condensation water, wastewater associated with cleaning the tank, and contaminated soil
or earthen materials removed or excavated. The tank handling, waste management and
disposal activities are discussed in detail in the “Closure Requirements for Underground
Storage Tank Systems (DEP ID Number 263-4500-601)” and “Closure Requirements for
Aboveground Storage Tank Systems (DEP ID Number 263-4200-001)” Technical
Guidance Documents. These guidelines are for DEP-certified installers and consultants
to follow who are involved in closure activities.

Comment: Wastewater tank systems have been excluded from the universe of USTs
that are regulated under Chapter 245. The proposed changes to Chapter 245 include
limiting language that provides that to be excluded, wastewater tank systems must be
part of a water treatment facility that is either regulated under the national pollutant
discharge elimination system (“NPDES”) permitting program or the industrial
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wastewater pretreatment program pursuant to the federal Clean Water Act. These
limitations will leave certain wastewater tank systems subject to regulation under
Chapter 245 for the first time. For example, wastewater systems may discharge to
publicly-owned treatment works (“POTWs”) that do not have pretreatment programs in
place. Wastewater systems discharging to POTWSs may also not be covered by
pretreatment programs. In circumstances that do not involve discharges to POTWs,
wastewater systems may be operated in ways that do not trigger the NPDES permitting
program (such as discharges utilizing spray irrigation systems).

The consequences from the proposed change identified above are large. There does not
appear to be any demonstration that wastewater tank systems have posed significant
problems in a manner that would justify pulling such tank systems within the regulatory
ambit of the storage tank program. We note that such tanks may be subject to other
regulatory requirements even if not subject to the NPDES permitting program or the
industrial wastewater pretreatment program. Moreover, the proposed changes are not
consistent with the requirements under the federal UST program. While wastewater
tank systems that are part of a wastewater treatment facility discharging pursuant to an
NPDES permit or a pretreatment program are fully excluded from the federal UST
program, other types of wastewater tank systems enjoy a partial exclusion that insulates
such tanks from the vast majority of the requirements under the federal UST program.
The proposed changes to Chapter 245, by contrast, leave wastewater tank systems not
subject to the NPDES program or pretreatment requirements much more highly
regulated than would occur under the federal UST program. We suggest that the
proposed changes to Chapter 245 relating to wastewater tank systems be harmonized
with federal requirements or eliminated. (11), (18)

Another concern relates to the amended exclusion for wastewater treatment tanks found
under renumbered Paragraph (xiii). The new language being added will limit
exclusions to wastewater tank systems that are part of a water treatment facility under
certain sections of the Clean Water Act. We ask EQB why the changes to this
paragraph are needed and how they are consistent with federal regulations. (20)

Response: The proposed amendment to the definition of “underground storage tank™ to
modify the exclusion for a wastewater treatment tank system has been retained in the
final-form rulemaking. The amended definition clarifies that the exclusion only applies
to systems regulated under section 307(b) or 402 of the Clean Water Act (33 U.S.C.

8 1317(b) or 8 1342) (relating to pretreatment standards and national pollutant discharge
elimination system (NPDES) permits). This existing exclusion has been amended to be
consistent with the Federal regulations at 40 CFR 280.10(b)(2). Modification of this
existing exclusion is necessary for Pennsylvania to receive revised State Program
Approval from EPA.

EPA has always regulated these UST systems, and owners and operators have been
required to comply with “interim prohibition” requirements pertaining to corrosion
protection and compatibility with the regulated substance stored since May 7, 1985. The
“interim prohibition” requirements were established in 1984 when Subtitle | was added to
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the Solid Waste Disposal Act, 42 U.S.C.A. 88 6921—6939g, through the Hazardous and
Solid Waste Amendments which authorized the Federal program to regulate USTs. On
December 22, 1988, the same “interim prohibition” requirements, along with release
response and corrective action requirements, were promulgated in 40 CFR Part 280,
Subparts A and F. At that time, these UST systems were deferred from Federal
regulation with the exception of Subparts A and F. In its July 15, 2015 Final Rule, EPA
maintained its position that these regulated USTs only need to comply with Subparts A
and F. To summarize the Federal requirements, these UST systems installed on or after
May 7, 1985, need to be protected against corrosion and be compatible with the substance
stored. Further, these UST systems regulated as of December 22, 1988, need to comply
with the release response and corrective action requirements in 40 CFR Part 280.

The Department currently excludes these UST systems from regulation but will now
regulate them. The proposed amendment to 8 245.403(a), which states that these USTs
must meet the same requirements that all other regulated UST systems must meet, has
been retained in the final-form rulemaking. Similarly, the proposed amendments to

§ 245.403(c) have been retained, with an amendment added in the final-form rulemaking
for these UST systems installed on or after May 7, 1985, to provide that UST owners and
operators will not need to comply with 88 245.411, 245.421(b)(3), 245.421(b)(4)(ii)-(iii),
245.422(d), 245.432(g), and 245.436 — 245.446. UST owners will not be required to
conduct facility inspections, install spill an