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On August 9, 2004, Citizens for Pennsylvania’s Future (“PennFuture”) filed a petition with Pennsylvania’s Environmental Quality Board (“EQB”) on behalf of various organizations “requesting action to reduce the high emissions of mercury to the air from Pennsylvania’s electric utilities.”  The petitioners requested a mercury control level of at least 90% or 3.00 mg/MW-hr per electric generating unit with compliance by December 15, 2007.  
On August 16, 2005, the Pennsylvania Department of Environmental Protection (“PADEP” or “Department”) recommended to the EQB that a Pennsylvania-specific mercury regulation be developed with significant public involvement.  The rulemaking process would (1) examine mercury emission reduction strategies for electric generating units (“EGUs”); (2) encourage the burning of cleaner Pennsylvania coal and discourage fuel switching; and (3) consider capacity and reliability concerns for delivery of power over the grid.  By a 16-3 vote, the EQB approved the Department’s recommendation to develop a “state-specific” mercury emission control regulation.  The motion was amended as follows:  “During the development of its regulatory proposal, the Department will confer with various stakeholders including, but not limited to, the Pennsylvania Chamber of Business and Industry, Pennsylvania Chemical Industry Council, Associated Petroleum Industries of Pennsylvania, Pennsylvania Manufacturers Association, Industrial Energy Users of Pennsylvania, Electric Power Generation Association, Pennsylvania Coal Association, United Mine Workers of America, Air Quality Technical Advisory Committee, Citizens Advisory Council, the petitioners and other representatives of the potentially regulated community.”
Purpose of Public Involvement: 

The Mercury Rulemaking Public Involvement process is being initiated to consult with a diverse group of public and private sector individuals, including representatives of the petitioners, industry and trade associations.  The primary objectives of the public involvement process are to: 

1) Discuss key information relevant to a “state-specific” mercury regulation.

2) Obtain recommendations on the technical aspects of the proposed rulemaking, including control levels, testing, monitoring, recordkeeping and reporting, and compliance schedules. 

It is important to discuss the available background information on mercury emissions, deposition and control technology as well as the costs and benefits of the regulation.  To this end, the Department will hold a series of meetings with the Mercury Rule Workgroup (“Workgroup”) including representatives of the Air Quality Technical Advisory Committee (“AQTAC”) and the Citizens Advisory Council (“CAC”) to discuss information and issues relevant to the development of Pennsylvania’s mercury rulemaking.  The first part of the Workgroup process will involve discussion of available background information on mercury emissions, deposition and control technology as well as the costs and benefits of the regulation.  The second part of this process will address issues related to the development of the proposed mercury rulemaking.  

Givens:

· The federal Clean Air Mercury Rule (“CAMR”) for new and existing coal-fired EGUs is effective in Pennsylvania.

· The EQB has directed the PADEP to develop a Pennsylvania-specific mercury rule for EGUs. 

· The State Plan for existing EGUs is due to the U.S. Environmental Protection Agency (EPA) Region III by November 17, 2006; the State Plan must be at least as stringent as the CAMR. 

· Mercury removal will be attained through differing strategies dependent on the specific combustion unit and fuel mix.

· PADEP staff will draft the mercury rule in consultation with the Workgroup/ AQTAC/CAC.

· The Workgroup/ AQTAC and CAC will consider the proposed rule prior to submission to the EQB.

Public Involvement Meetings:

Beginning in October 2005, the AQTAC and the CAC will jointly host several Workgroup meetings, on behalf of the Department, to facilitate discussions and stakeholder perspectives concerning the mercury rulemaking process.  The facilitated meetings will provide a forum for the discussion of the Workgroup’s perspectives and other topics of interest including mercury emissions, transport and deposition, global/local impacts, hot spots, speciation, control equipment, electric system reliability, costs and benefits, compliance timeframes and any other topics germane to the mercury rulemaking process.  The Department’s Air Quality staff will attend the Workgroup meetings to review available data and issues of concern.  In addition, the staff will seek the input of the Workgroup during the development of the draft regulation.

An independent record of the meetings will be made to allow the Department staff to focus on the discussion and regulation development.  All materials related to the mercury petition and rulemaking process will be posted on the mercury website currently under development.  The posted material will be made available to the general public.

The Department will also meet with individual stakeholders upon request, when feasible, to discuss the proposed mercury rulemaking process.

Subsequent Workgroup meetings will be scheduled in July/August 2006 to develop a final rulemaking if the proposed rulemaking is published in Pennsylvania Bulletin for review and comment. 

Rule Development Timeline:
The following proposed timeline has been established for the publication of a final-form mercury regulation in November 2006:  

September 2005 
Finalize the Mercury Rulemaking Public Involvement Process;

mail invitations to potential Workgroup participants

October 14, 2005
Initial Mercury Rule Workgroup Meeting, Harrisburg, PA 

October/November 2005
Hold additional Workgroup meetings on technical/factual issues

November/December 2005
Hold Workgroup meetings concerning the draft regulation


Receive comment from AQTAC/CAC on text of draft regulation

January 2006
Meet with the Workgroup to receive input on draft regulation; schedule AQTAC and CAC meetings to consider the proposed mercury rulemaking for submittal to the EQB

Late January 2006
Submit proposed rulemaking to the EQB for consideration

March 2006
Seek EQB approval of the proposed mercury rule

 If approved, schedule at least three public hearings

April 2006
Publish proposal in the Pennsylvania Bulletin
May 2006
Hold three public hearings in Southeast, Southcentral and Southwestern PA

June 2006
Close 60-day public comment period

Late June 2006
Summarize public comments/develop final regulatory package/submit to Workgroup/AQTAC/CAC

July/August 2006
Workgroup/AQTAC/CAC considers final-form mercury regulation

September 2006
EQB considers final-form mercury regulation

October 2006
Independent Regulatory Review Commission Meeting

November 2006
Publish final mercury rulemaking in Pennsylvania Bulletin
Submit Section 111(d) State Plan to EPA Region III for approval
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