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A. Preamble
Vegetation M anagement Requirements

Comment: "Vegetation management requirements should notibechto the bluff recession
and setback regulations.” (5)

Comment: "l would like to express my concern with the poksibclusion of vegetation
management requirements of coastal property owAsran Environmental Scientist, |
understand and appreciate the need for such aeewmt. However, the legislation should
outline whose responsibility it will be to creaéelminister and educate the property owners of
such a requirement. While we may have the staficigpto administer the setback
requirements of the legislation, enforcement ofetagon management plans and property owner
education is beyond the capability of our exisstaff." (8)

Response: The Department will not include requirements fogetation management in the
rulemaking. Through the Coastal Resources Managepnegram, the Department will
continue the current practice of working with parsto provide outreach and workshops
regarding management of vegetation.



B. Chapter 85

Specific Location of Bluff Recesson Hazard Areas (BRHAS)

"In 1980 when the EQB first implemented the Blu#dession and Setback Act, it failed to
adequately designate specific areas as having tdoéssion hazards. Rather, the EQB simply
blanketed all properties along the Lake Erie shwedlexcluding those within the City of Erie) as
subject to the new regulations. This caused coofuamong municipalities and planning
commissions throughout the region and ultimatedyttea 2001 DEP study of the entire Lake Erie
shoreline to define areas where a bluff recessimatd area existed." (1)

"EQB has failed to designate specific geographeasmithin each municipality along
Lake Erie as "bluff recession hazard areas'." (5)

"Also long overdue is the assignment of specificels along the entire length of the
Lake Erie shoreline to either the bluff recessiamdrd area or the exempt area." (9)

"The proposed rulemaking does not expressly defingovide for specific definition of
bluff recession hazard areas in Millcreek TownsWe understand that the Department and the
Board may assume that the rulemaking implicitly@dahe Department’'s 2004 study - but there
iS no provision to that effect. The Township's aamcin submitting its petition was that
municipalities should not be placed in a positibhaving to make determinations whether land
is or is not within a bluff recession hazard afHae Board must make and adopt these
detenninations."(10)

"The proposed rulemaking does not designate spamigraphic areas within the City of
Erie as bluff recession hazard areas. Failureeptbposed rulemaking to designate specific areas
within the City of Erie is contrary to the requirents of the Act and regulation and results in a
blanket designation that is not supported by aatatd. In fact; under the current regulation as
amended by the proposed rulemaking, all of the eigrie, including the area inside Presque Isle
Bay, would be covered by the setback requireme(i4)'

Response: Section | of the Department's study utilized topgdnic maps that depicted the
geographic locations of tentatively designated BRdcession Hazard Areas (BRHAS). Section Il
of the study depicted the BRHA locations on agrfatography, which allowed for more detailed
representation.

The Department has considered the commentatodswraendations and has amended the
rulemaking to include a requirement for the Departtrio maintain the most current study and
corresponding maps on its website. Section 85.aPsnded by adding the following:

85.12 (c) The Department will maintain and make available to the public the
geographic location of BRHAs as designated by EOB.




DRAFT DRAFT DRAFT

M ethodology for Tentatively Designating BRHAS

"Now, rather than act on the scientific data resglfrom the study, the EQB is
proposing to expand the already too broad regulationclude all shoreline properties in the
City of Erie."

"While we recognize the efforts of the EQB to emestlne safety of our environment and the
citizens of the Commonwealth from the erosion thaturs as a result of Lake Erie; we feel that
simply broadening the regulation without any regarthe DEP study (which clearly identified
properties that should be and should not be sutgetie regulation) ignores private property
owners rights. In addition, it is a poor publicipgldecision that will not only limit businesses
from expanding, but will also limit those who an¢erested in locating their operations along the
Erie shoreline.

"Rather, we would encourage you to consider implging a regulation that utilizes the
scientific data compiled from DEP's 2001 studyxerapt appropriate properties from the
proposed bluff recession setbacks. Such a propasad allow the EQB to maintain the
environmental integrity of the Lake Erie shorelare at the same time permit the necessary
exemptions that are conducive to economic growi)."

"As the unified voice of the Erie regional businessnmunity, the Erie Regional
Chamber and Growth Partnership opposes the profisédRecession and Setback
Regulations. We believe the Department of EnviramialeProtection (DEP) has made blanket
designations of all of Erie County, contrary to thseults of their own study.”

"The arbitrary. designations of all of Erie Couatyd Erie City as Bluff Recession Hazard Areas
will place serious limitationsn the development of lakefront property, further fendg the
economic vitality and development of the Erie reglo

"It is our position and recommendation that theitzmid of the City of Erie to this regulation be
removed. We also strongly recommend that the Seithesignations be derived solely from the
formula and specific calculations stated by the DR the arbitrary numbers proposed in this
regulation. We believe the current zoning and bogdodes are more than sufficient to ensure
safe and reasonable development along the lakefr(@t

"The EQB should designate all of the Waldameer Pavkerty as outside the bluff
recession hazard area, not just a portion of Waddeais property.” (5)

"Waldameer requests that EQB designate all of th&ls¥neer property as outside of the
bluff recession hazard area.” (6)

"Therefore, | urge the Environmental. Quality Bo&wdaccept the recommendations of
Attorneys Beckman and Warner on behalf of WaldarReek, Inc. to exempt the Park's
property from the bluff recession hazard areasd @&ncourage the Board to take under serious
consideration the concerns of the City of Erie, Enie-Western Pennsylvania Port Authority,
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the municipalities and the other testimony fronaasitizens. If | can be of further assistance,
please do not hesitate to contact me. Thank yoydor attention to this matter." (9)

"In the interest of enabling productive current asd future development on the former IP
site, and due to the lack of scientific evidenalidating that the property would meet the
definition of a bluff recession hazard area (l.an area or zone where the rate of progressive
bluff recession creates a substantial threat tcalfety or stability of nearby existing or future
structures or utility facilities"), | urge the EQB continue to exempt transects 87E through 113E
from the setback requirement proposed for the @itiyrie.” (Testimony/9)

"While the Township submitted its petition to sextie delineation called for under the
Act, it is aware from inspections and reviewingomhation pertinent to Waldameer Park that the
park's property does not abut Lake Erie or thedfdyake Erie, but instead is approximately 500
feet distant from a body of water. The land dodsmamlve a precipitous bank or any wave action
from Lake Erie or its bay which might prompt erasmr recession. For these reasons, the
Township cannot disagree with comments offerededrall of Waldameer Park that the
Department's 2004 study should be adopted withethision that the remainder of the Park's land
from Transect 167M to 172M be excluded from a defibluff recession hazard area." (10)

"The proposed rulemaking purports to add the Clitifrie as a municipality containing
bluff recession, hazard areas but DEP has failgnidduce any objective data justifying the
addition of the City of Erie. The proposed rulenmgkwould require the creation of bluff setback
restrictions on the SB3 LLC property where thereasobjective data to demonstrate that bluff
recession hazards actually exist on this propBfP's own data in the 2004 Report predicts that
therewill be no bluff recession along the SB3 LLC propertyh®y year 2050. In the absence of
any evidence that there is a bluff recession hazskdalong this property, it is arbitrary and
capricious for the EQB to designate the SB3 LL(pprty as containing a bluff recession hazard
area." (11)

Response: The Department has considered these commentsedunmends no changes to the
rulemaking package. The Department analyzed vadate from its study to make the
recommended designations, and disagrees thatritative designations were made on an
arbitrary basis, as will be further discussed ia tesponse. Blanket designations were not
recommended for municipalities, as illustrated @ct®ns | and Il of the study; exceptions
include areas where the Department determinedm#tion from its study did not support
designation as a BRHA.

As part of the study, the Department considereddl@wving:

1. Geographic location of potential hazard areas,

2. evaluation of the bluff recession hazard in relatio geophysical processes such as
recession and erosion-related phenomena and exaoniind the causative factors,
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3. review of existing and potential damage, and
4. review of historical recession rate.

The Department also evaluated historical and alh&a to detennine which areas of the bluffs
showed sulfficient indications of recession or ptéénecession to warrant designation as a bluff
recession hazard area creating "a substantialtttreélae safety or stability of nearby or future
structures or utility facilities."”

The Department utilized the following sources aied® conduct its study in order to make
recommendations to tentatively designate Bluff Reiman Hazard Areas (BRHAS): a report
contracted through Wetland and Coastal Resourggsdititude aerial photography; low
altitude oblique-angle color prints; and controipaneasurement data.

Support for Rulemaking

"The Erie Western Port Authority commends the Depant of Environmental
Protection for protecting its natural environmentl @ne of the Commonwealth's most
precious resources - the Lake Erie Shoreline."”

We believe the majority of the changes to the eeigell thought out and reasonable. The
inclusion of the City of Erie's shoreline bringstiauity to the Department's approach to
protecting the "Lakefront Bluffs'." (7)

"Overall, | am pleased with the conditions setHart the proposed legislation for the
City of Erie and trust that we will be able to ook to work in cooperation with the
Department of Environmental Protection on issuéscaing our beautiful lake and the rights of
our citizens." (8)

Response: The Department thanks the commentators for theatippthe regulatory changes.
Minimum Setback Distance

"The Proposed Rulemaking referenced above is, impnyion, a much, much fairer
approach to the problem of bluff recession. Itvaidocal authorities the flexibility to treat a
very low stable bluff differently from a very hidduff while maintaining a minimum of 25 feet
of setback. | strongly support adoption of the Bsmal Rule-making allowing local authorities to
provide for bluff setback of as little as 25 feEhe Proposed Rule would allow me and others in
similar circumstances, the ability to improve amgand our properties and provide additional
living space impossible to do under the currentilagpns.” (2)

Response: The Department thanks the commentator for the sabohe regulatory changes.
Setback Distances

"We feel having one setback dimension for the ctrastof North East Township is
arbitrary and we would (propose) the following ra¢tbacks in the future after 85.22 is

amended. With the method of determining minimunifldatback distances as a formula of the

7
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rate (.5) x 50 years = 25 feet, we feel 25 feetld/dne an appropriate distance for our cottage
area. We would than increase the setback to be &gt vertical height of the bluff above 25
feet up to 50 feet. We would keep in place ouranirsetback of 50 feet as a maximum setback
for any bluff over 50 feet high. In some of ourrexte recession areas our building code
official would make the setback determination bingghe chart established by DEP, Lake
Erie Control Point Recession Rates, 2006-2007." (4)

"The Setbacks listed in the Proposed Regulationg\eitrary and Should Be Revised
to Reflect the Actual Scientific Data" (5)

Response: The Department disagrees that the setback distaecemmmended were determined
arbitrarily. Setback distances were calculatedropleying the formula contained in Section
85.22. Recession rates from control point datapdnedogrammetric data from the WCR report
were considered. Based on the data and analysifdpartment does not plan on making any
changes to the setback distances for North Eash3low.

Deed Notices
"Deed notices should not be required for bluff esien hazard areas.” (5)

Response: The purpose of the deed notice is to provide ndatcany future purchaser of
property located in an area designated as beirignvat BHRA of such designation. One of the
policies and purposes of the Bluff Recession ariles& Act is to "[p]rotect people and
property in bluff areas from the dangers and danaageciated with the inevitable recession of
bluffs” 32 P.S. 8 3201(2). The deed notice sergea means of providing protection to a
potential purchaser.

City of Erie Bayfront

"The Erie-Western PA Port Authority wishes to makiee that the expansion of the Act
does not restrict the continued development albad@ayfront that has been considered the
most important issue for continued economic stighii Western Pennsylvania. The
Commonwealth of Pennsylvania has invested over $i0idn in moving our Bayfront
forward. We certainly don't wish to impede this nestum.” (7)

Response: The Bayfront area of the City of Erie is not inchadas an expansion area in this
regulation package.
Timeframe for Future Updates

"A reasonable timefraine for future updates is alBeded, so that the entities required
to comply have ample time to incorporate change¢bldm zoning and other local codes." (9)

Response: Section 85.12 of the regulations requires thatissudill be conducted when
necessary to identify bluff recession hazard aréas.Department's Coastal Resources

8
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Management Program performs on-going monitoringeuraduation of bluff recession.
Due to the resource burden that would be createddyiring a specific timeframe for
updates, it is recommended that no changes be tadde regulations, and that studies be
conducted as necessary.

Regarding the allotment of ample time for entit@shanges to local codes, Section 6(a) of the
Bluff Recession and Setback Act provides that ‘thwji 6 months following designation by the
[EQB] of an area and municipality subject to biké€ession hazards, each designated
municipality shall adopt or amend, and shall impemsuch ordinances and regulations as are
necessary to regulate construction and developagtrities in areas subject to bluff recession
hazards . . . ." Section 4 of the Act also requines the Department notify the chief executive
officer of each municipality prior to submittingetmeport, and the municipality comments, to
EQB. Based on these requirements, the Departmestmiat recommend any changes to the
rulemaking regarding timeframes.

EQB Scope of Authority

"Commentators assert that while some portions@fiity of Erie shoreline meet the
definition of "bluff recession hazard area," othdosnot. They further argue that by designating
the entire City of Erie as a bluff recession hazaeh, rather than distinguishing specific bluff
recession hazard areas within its boundaries, @& Eas exceeded the scope of its statutory
authority. The final-form regulation should eitheéentify the specific bluff recession hazard
areas within the City of Erie's boundaries or fartexplain the EQB's statutory authority for
designating the entire municipality as a bluff i=ten hazard area." (Independent Regulatory
Review Commission)

Response: This comment is related to previous comments thatalemaking package did not
clearly indicate the location of BRHAs. The Depatinhas considered the commentator's
recommendations, and proposes that the previowshgiomed amendment to Section 85.12 will
address this concern. Section 85.12 is amendeddigigathe following:

85.12 (c) The Department will maintain and make available to the public the
geographic location of BRHAs as designated by EOB.




