COMMONWEALTIH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF:

) Coal Refuse Disposal Act,
CANESTRALE ENVIRONMENTAL ) Bituminous Mine Subsidence
CONTROL CORPORATION ) and Land Conservation Act,

) Surface Mining Control and

and ) Reclamation Act,

) Clean Streams Law,

MON VIEW MINING COMPANY ) Dam Safety and Encroachments
. )] Act, Hazardous Site Clean Up Act

CHAPTER 11 BANKRUPTCY ESTATE ) and Solid Waste Management Act
MON VIEW MINING PROPERTY )
WASHINGTON COUNTY, )
PENNSYLVANIA )

)

)

Case No. 05-50219-JAD B
iR

CONSENT ORDER AND AGREEMENT

~ This Consent Order and Agreement is entered into this M day of August, 2010 by and
between the Commonwealth of Pennsylvania, Department of Environmental Protection
(Department™) and Canestrale Environmental Control Corporation (“Canestrale”).

The Department has found and determined the following:

A. The Department is the.administrative agency with the duty and authority to
administer and enforce the Bituminous Mine Subsidence and Land Conservation Act, Act of
April 27, 1966, Sp. Sess. No. I, P.L. 31 52 P.S. §§ 1406.1-1406.21 ("Mine Substance Act"), the
Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as
amended, 52 P.S. §§ 1396.1-1396.19a ("Surfaté Mining Act™), the Coal Refuse Disposal Control
Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. §§ 30.51-30,66 ("Coal Refuse

Disposal Act"), the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended,



35 P.S. §§ 691.1-691.1001 ("Clean Streams Law"), the Hazardous Sites Cleanup Act, Act of
October 18, 1988, P.L. 756, 35 P.S. §§ 6020.101-6020.1305 ("HSCA"), the Land Recycling and
Environmental Remediation Standards Act, Act of May 19, 1995, P.L. 4, 35 P.S. §§ 6026.101-
6026.908 ("Land Recycling Act"), the Solid Waste Management Act, Act of July 7, 1980, P.L.
380, as amended, 35 P.S, §§ 6018.101-6018. 1603 ("Solid Waste Management Act"), the Dam
Safety and Encroachments Act, Act of November 26, 1978, P.L. 1375, as amended, 32 P.S. )
693.1-693.27 (“Dam Safety Act”), Section 1917-A of the Administrative Code of 1929, Act of
April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17 (" Administrative Code"), and the Rules
and Regulations promulgated thereunder.

B. Mon View Mining Company (“Mon View”) is a Pennsylvania Corporation with a
mailing address of 740 Rolling Green Drive, Pittsburgh, Pennsylvania, 15102, Beginning in
September 1994, Mon View operated an underground coal mine, coal refuse disposal facility,
and related coal preparation plant, train and barge loading facilities, and associated surface
facilities in Washington County, Pennsyiv’ania.i‘f"I\')Ion View ceased opetating the deep mine and
associated facilities in March 2002.

C. Canestrale is a Pennsylvania corporation with a business mailing address of Route
1, Box 234, Belle Vernon, PA, 15012,

CHAPTER 11 BANKRUPTCY

D. Mon View filed a voluntary Chapter 11 Bankruptcy Petition in the United States
Bankruptcy Court, Western District, on November 22, 2005 at Case No. 05-50219-JAD.

E. The United States Bankruptcy Court for the Western District of Pennsylvania, held a
public auction and sale on May 10, 2010. At that Sale and Auction, Canestrale was the successful
bidder for a portion of the Mon View assets. Specifically, Canestrale obtained the real property and



assets (“Canestrale Assets™), excluding the underground coal, coal bed methane gas and certain
surface parcels obtained by A.T. Massey Energy at the May 10, 2010 auction and sale.

~F. By Order dated June 16, 2010, the United States Bankruptcy Court for the Western
District of Pennsylvania approved the sale of the Mon View assets to A.T. Massey Coal Co. (“A.T.
Massey”) and the Canestrale Assets to Canestrale and further ordered, as a requirement of the sale
and a condition of the Asset Purchase Agreement between Canestrale and Mon View, that Canestrale
enter into a Consent Order and Agreement with the Department at Closing which provides for the
assumption of the specified environmental oblil_gations of the Debtor set forth in Paragraphs 3-13 and
18-22 of this Consent Order and Agreement, which establishes Canestrale’s obligations. The
environmental obligations set forth in Paragraphs 4-13 and 18-22 of this Consent Order and
Agreement and in the Sale Order dated June 16, 2010 are assumed liabilities within the meaning of
the Canestrale Asset Purchase Agreement.

G. The Department and Canestrale will file a copy of this Consent Order and Agreement

with the Bankruptcy Court as evidence that Canestrale has complied with the Sale Order dated
June 16, 2010.

THE MATHIES UNDERGROUND COAL MINE, COAL MINING ACTIVITY
PERMIT (“CMAP”) NO. 63841306

H. Mon View operated the Ma?hieslunderground coal mine under authorization of CMAP
No, 63841306 (the “Underground Mine Permit”). The Depariment suspended the Underground Mine
Permit on or about January 22, 2003. Tﬁe Underground Mine Permit expired by operation of Jaw on
June 6, 2004.

L. The underground coal mine consists of approximately 18,088 acres of underground
mine workings, These include approximately 13,157 acres of mined out workings, and approximately
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4,931 acres of unmined coal reserves. In addition to the underground coal reserves, there are
approximately 133 acres of surface area with assﬁjciated surface facilities within Union, Nottingham,
North Strabane, Peters, and Somerset Townships, Washington County. These surface facilities
includes buildings and other structures, shafts, boreholes, and ventitation fans. The underground
mineral rights and the surface rights are hereinafter collectively referred to as the “Mathies Mine
Property.”

J. The main mine portal and office for the mine is located on Mingo Creek Road. Coal
from the main portal was transported through a tunnel fo the coal preparation plant located on Route
837 and the Monongahela River. The coal preparation plant was demolished in 2006-2007, however
ancillary structures remain, including the beltway from the Prep Plant to the coal refuse pile above
Route 837, the rotary dump station; a rail car tunnel, rail cars, rail and barge loading facilities,
clarifiers, and other buildings.

K. A discharge which consists of mine drainage flows from the rail car tunnel to the
Monongahela River. This discharge flows at a rate of approximately 100 gallons/minute.

L. When the mine was operating, Mon View pumped water from the underground mine
and treated the water at the water treatment facility located at the Mingo Shaft and Main Portal on
Mingo Creek Road. The water was then discharged to Mingé Creek under NPDES Permit No.
PA0215309. NPDES Permit No. PA0215309 expired b}.f operation of law on June 6, 2004.

M. When electrical power to the Mon View facility was terminated in March 2002, the
pumping and treatment system could not be operated. After the pumping and treatment system
stopped operating, the mine flooded and now discharges at the mine mouth located at the Supply

Yard along Route 88.



COAL REFUSE DISPOSAL AREA, COAL REFUSE DISPOSAL PERMIT (“CRDP™)
NO. 63733708

N. Mon View operated the approximately 250 acre Mathies Coal Refuse Disposal Area
(“CRDA”) in Union Township under authorization of CRDP No. 63733708 (the “CRDA Permit”).
Coal processing waste and coal refuse from the coal preparation plant was disposed at the CRDA.
Two (2) large coal slurry impoundments (“Slurry Ponds”) are located within the CRDA, The CRDA
is approximately sixty (60) vertical feet over capacity. The Departmentr suspended CRDP No,
63733708 on January 22, 2003. CRDP No. 63733708 expired by operation of law on May 31, 2005.

0. An impoundment, known as the Courtney Hill Road impoundment is located in a
swale along Courtney Hill Road. The impoundment was designed to collect surface runoff and to
discharge to an unnamed tributary to Mingo Creek through a drainage pipe, once the water in the
impoundment reached a certain height. The drainage pipe hés failed or become blocked so that the
impoundment does not drain and in periods of heavy rainfall, has spilled onto Couitney Hill Road.
The Department has been maintaining the water fevel in the Courtney Hill Road Impoundment by
pumping from the impoundment to the slurry pond impoundment, If the level of water in the
Courtney Hill Road Impoundment is not maintained, the impoundment overflows and floods
Courtney Hill Road.

P. A discharge of approximately 50 gallons/minute flows from the coal refuse disposal
area to Mingo Creck. The Department, through its contractor, treats this discharge with soda ash
briquettes as a temporary measure. The discharge must either be abated or treated on a permanent
basis,

Q. In the 1980's, the Department issued permits under Section 6 of the Dam Safety and
Encroachments Act, 32 P.S. § 693.6, to the Mathies Coal Company for the three dams identified
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below. In August 1994, Mon View Mining submitted a permit transfer application for the three
dams. The Department approved the permit transfer applications for the three dams in September
and October 1994:
i) D63-099 - Mathies Mine Refuse Area Sediment Pond #1
(the original sediment basin for operations that preceded
Mon View Mining, also identified as MSHA
1211PA-20059-02),

ii) D63-103 - Mathies Pond #2 (referred to as “Slurry Basin,”
also identified as MSHA 1211PA-20059-05); and

iii)  D63-106 - Mathies Refuse Sedimentation Pond #5 (also
identified as MSHA 1211PA-20059-05
Mon View also posted a collateral bond, in the form of a leiter of credit, and in the amount of

$50,291.67 for D63-103.

SUPPLY YARD TREATMENT SYSTEM

R. Water from the underground mine flows out of the mine by gravity discharge at the
Supply Yard, located along Route 88. The Department, through its contractor, treats the water using
a chemical treatment system, before discharging the water to Mingo Creek.

S. Mingo Creek is a water of the Commonwealth, a trout stocked étream, and a tributary
to the Monongahela River. Its designated use runder Sections 93.3 and 93.9v of the Clean Streams
Law regulations is a trout stocked stream, 25 Pa Code §§ 93.3, 93.9v. Mingo Creek must Se
protected for various uses in addition to its designated use as a trout stocked stream under Section
96.3(a) of the regulations, 25 Pa Code § 96.3(a).

T. The discharge from the Mathies Mine must be treated to remove iron before it enters

Mingo Creek, in order to protect the designated use and all uses of Mingo Creek.



U. The untreated discharge from the Mathics Mine, constitutes an unlawful discharge of

industrial waste and is a public nuisance.

HAZARDOUS AND SOLID WASTE AND OTHER MATERIALS

V. Drums and containers of unknown waste materials are located at the Supply Yard and
Prep Plant and in an area near the Slurry Pond. Approximately six transformers are located at the
Supply Yard. The Department has secured and stored the drums and containers on a temporary basis.
The contents of the drums and containers must be assessedrin order to determine their constituents
and in order to evaluate the appropriate disposal of these drums and containers of waste and other
materials. In addition, areas of contaminaied and stained soils must be assessed in order to determine
whether those soils must be excavated and disposed.

W.  The Department conducted an investigation of the hazardous wastes under the
authority of Section 501 of the Hazardous Sites Clean Up Act ("HISCA”), 35 P.S. § 6020.501, at the
Mon View site and determined that an interim response was necessary in order to prevent discharges
to the environment.

X. The Department notified Mon View and other parties of its determination by letter
dated June 8, 2009. The Department also pﬁbi.;is'ﬁed a notice of its determination and the response
actions the Department proposed to take in the Pa Bulletin, at 39 Pa Bull 3119, dated June 20, 2009,
in accordance with Section 501 of the Hazardous Sites Clean Up Act (“HSCA™), 35 P.S. § 6020.501.

Y. The Department held a public hearing on August 12, 2009 to discuss its investigation
and proposed response actions and to receive any comments from the public, in accordance with

Section 501 of the Hazardous Sites Clean Up Act (“HSCA™), 35 P.S. § 6020.501.



Z. The Department selected its interim response action and issued its Statement of
Decision (“SOD”) on September 28, 2009. The Department, by letter dated September 28, 2009,
notified Mon View and other interested parties that it had issued the SOD. The Department’s selected
interim response action is “Alternative 2,” removal and proper disposal of drums, waste and
transformers and excavation and proper disposal of contaminated soils, A copy of the SOD is
attached as Exhibit A. |

MON VIEW TRUST

AA. Asrequired under Section 1396.4(d) of the Surface Mining Act, 52 P.S, § 1396.4(d),
Section 1406.6(b) of the Mine Subsidence Act, 52 P.S. § 1406.6(b), and Section 30.56(a) of the Coal
Refuse Disposal Act, 52 P.S. § 30.56(a), Mon View posted three (3) separate letters of credit in the
total amount of $293,806.30 as a condition of obtaining its coal refuse diéposal permit, and posted
eighteen (18) separate letters of credit in the total amount of $1,852,650 as a condition of obtaining
its underground mining permit in order to conduct its mining and coa} refuse disposal activities at the
Mathies Mine.

AB. One letter of credit, in the amount of $76,070.00, was converted to cash in October
2003. The cash from that conversion was placed in a Pennsylvania Depariment of Treasury account.

AC.  In March 2003, the DEP declared the letters of credit forfeit under Sections 1396.4(h)
of the Surface Mining Act, 52 P.S. § 1396.4(h), Section 1406.6(c) of the Mine Subsidence Act, 52
P.S. § 1406.6(c), and Section 30.56(b) of the Coal Refuse Disposal Act, 52 P.S. § 30.56(b).

AD. The DEP filed a Motion for Leave to Collect the Letters of Credit with the Bankrupicy

Court on June 9, 2009. (Document No, 898, Case No. 05-50219-JAD).



AE. By Order dated April 6, 2010, the Bankruptey Court granted the DEP’s Motion and
directed the Department, Canestrale and Mon View to submit a consent order to the Court by April
16,2010. (Document No. 1102, Bankruptcy Case No. 05-50219-JAD).

AF.  The Department, Canestrale and Mon View submitted a Stipulation with the
Bankruptcy Court on April 21, 2010 which was approved by the Court on April 22, 2010 (Document
No. 1119, Bankruptcy Case No. 05-50219-JAD). _A copy of the Stipulation is attached as Exhibit B.

AG., Consistent Qvith the terms of thé Stipulation, on or about April 27, 2010, the Clean
Streams Foundation established a Trust, (“Mon View Trust”), as part of the Clean Streams
Foundation Master Trust. The purpose of the Mon View Trust is to help assure that funds are
available to the Commonwealth of Pennsylvania, as the beneficiary, in the future to operate and
maintain treatment systems, to prevent pollution, to protect natural resources from the adverse impact
of untreated discharges into waters of the Commonwealth, and for the health and welfare of the
public. The Mon View Trust will be used to pay the DEP’s contractor to treat the discharges from
the Mathies Mine, from the coal refuse disposal area, and at other locations on fhe Mon View
property and to otherwise reclaim the coal refuse disposal area and surface facilities associated with
the Mathies Mine as may be determined approp_riate by the DEP.

AH. Consistent with the Stipu}ation,‘ the Department, on or about Méy 3, 2010, initiated the
process of making the demand on Parkvale Bank to pay the full face amount of the forfeited letters of
credit so that the proceeds from the letters of credit can be placed in the Mon View Trust, The
Department of Treasury issued a check in the amount of $2,146,456.30 to the Clean Streams

Foundation for deposit into the Mon View Trust on June 30, 2010,



i1

In accordance with the Sale Order dated June 16, 2010, and the respective Asset

Purchase Agreements of A, T. Massey and Canestrale, the following payments are to be made to the

Mon View Trust:

J.

View Trust:

a. A. T. Massey will deed a royalty interest of 30¢ ton for each ton of coal mined

and sold from the Mon View Assets up {0 a total of $1,500,000,

b. Canestrale will contribute the following funds, with the limitation that such

contributions shall cease once the Mon View Trust is fully funded;

i) A royalty interest of 1/16 of Canestrale’s net revenues from the
sale of any oil or gas produced from property for which Canestrale acquired the
oil and gas rights at the Sale; and

ii) If Canestrale remines and sells any waste coal (coarse or slurry)
from the Mon View Assets, Canestrale shall contribute 5 % of Canestrale’s net
proceeds of the sales.

In addition, Canestrale further agrees to contribute the following funds to the Mon

a. If Canestrale develops a plan for beneficial use of ash for the CRDA,

then Canestrale shall contribute $0.25 per ton of ash so utilized.

CONSENT ORDER AND AGREEMENT BETWEEN CRG AND THE DEPARTMENT

KK.

The Department and CRG entered into a Consent Order and Agreement on July 30,

2008 as a condition of the May 16, 2008 Sale Order for the sale of the Mon View assets to CRG

which provided for CRG’s assumption of Debtor’s environmental obligations. CRG defaulted on its

obligations under the terms of the May 16, 2008 Sale Order and defaulted and failed to comply with

its obligations under the July 30, 2008 Consent Order and Agreement with the Department.
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ORDER
After full and complete negotiation of afl matters set forth in this Consent Order and
Agreement and upon mutual exchange of covenants contained herein, the parties desiring to avoid
litigation and intending to be legally bound, it is hereby ORDERED by the Department and

CEET

AGREED to by Canestrale as follows:

I, Authority

This Consent Order and Agreement is an Order of the Department authorized and issued
pursuant to Section 5 of the Clean Streams Law, 35 P.S. § 691.5, Section 4.3 of the Sufface Mining
Act, 52 P.S. § 1396.4c, Sections 3.1 and 9 of the Coal Refuse Disposal Act, 52 P.S. §§ 30.53a and
30.59, Section 9 of the Mine Subsidence Act, 52 P.S. § 1409.9, Section 1 102 of the Hazardous Sites
Cleanup Act, 35 P.S. § 6020.1102, Section 20 of the Dam Safety Act, 32 P.S, § 693.20, and Section
1917-A of the Administrative Code, 71 P.S, § 510-17. The failure of Canestrale to comply with any
term or condition of this Agreement shall subject Canestrale to all penalties and remedies provided by
these statutes for failing to comply with an ox'dlgr_of the Department.

]
b

2. Findings

a. Canestrale agrees that the findings in Paragraphs A through KK are true and
correct and, in any matter or preceding involving Canestrale and the Department, Canestrale shall not

challenge the accuracy or validity of these findings.

b. The parties do not authorize any other persons (o use the findings in this

Consent Order and Agreement in any matter or proceeding,

I



CRG CONSENT ORDER AND AGREEMENT

3. This Consent Order and Agreement between the Department and Canestrale
'supersedes and replaces the July 30, 2008 Consent Order and Agreement between CRG and the

Department.

TREATMENT AND RECLAMATION OBLIGATIONS

4, - Canestrale shall perform the following Treatment and Reclamation activities to
address the mine discharge, flooding, reclamation, hazardous waste and other threats to public health
and safety associated with the Mathies Mine and Mon View Property. Canestrale shall be reimbursed
for a portion of its costs in performing its treatment and reclamation obligations, as set forth in
Paragraph 17.

5. Within sixty (60) days of receipt of the Depatiment’s désigns, Canestrale shall, using
the Department’s designs, begin construction of a passive treatment system for the discharge from the
Mathies Mine located at the Supply Yard to replace or upgrade the existing conventional treatment

system,

6. Within sixty (60) days of Canestrale’s acquisition of the Canestrale Assets, Canestrale
shall submit a plan to the Department for the reclamation and related activities necessary to abate the
runoff and flooding ass;)ciated with the Courtney Hill Road Pond and Courtney Hill Road.

7. Within thirty (30) days of the Department’s approval of Canestrale’s j:)lan submitted in
accordance with Paragraph 6, Canestrale shall commence the reclamation and related activities for

the Courtney Hill Road pond and Courtney Hill Road.
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8. In addition to the work outlined in Paragraphs 5, 6, and 7, Canestrale shall perform the

following surface reclamation activities:

a. Former Coal Preparation Plant (Riverside Property) - Demolish surface

structﬁres, including buildings, unless the structures can be converfed to use, conveyor structure,
rotary dump, and mine cars, remove above ground thickener and demolish above ground portion of
incised thickener, grade and revegetate site consistent with Canestrale’s new use of the property.

b. Supply Yard/Main Mine Entry - Remove and regrade railroad bed and/or

conform to use as part of passive treatment system for the Supply Yard discharge, demolish storage
buildings or convert to use, grade, and establish vegetation.

C. Ditch Adjacent to Allegheny Energy Property - Canestrale shall, within sixty

(60) days of Canestrale’s acquisition of the Canestrale Assets, submit a plan to address the flooding
in the drainage from an abandoned mine which flows into the channel adjacent to the railroad anci
Allegheny Energy property. The plan shall provide for cleaning out the discharge and establishing
proper drainage away from the Allegheny Encitgy propeity.

HSCA Interim Response Action

9. Within sixty (60) days of Canestrale’s acquisition of the Canestrale Assets, Canestrale
shall submit a Work Plan, including a schedule of implementation, for implementation of
“Alternative 2,” the selected interim response action set forth in the SOD. The Work Plan shall
include all the drums, containers and areas of contaminated soils identified in the SOD as well as any
additional drums, containers, and areas of contaminated soil identified by Canestrale as a tesult of the
survey required in Paragraph 10. The response actions set forth in the Work Plan shall comply with

the rules and regulations of the Solid Waste Management Act, Clean Streams Law, the Hazardous
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Sites Cleanup Act, the Land Recycling Act, anci any other applicable rules, regulations, or laws, In
addition, cleanup of contaminated soil shall meet the cleanup standards under the Land Recycling
Act.

10.  Canestrale shall also: i) conduct a complete survey of the coal preparation plant area,
supply yard, surface facilities, and coal refuse disposal areas to determine if additional drums,
containers or areas of contaminated soils are present; and ii) shall secure and maintain the existing
drums and waste materials to prevent further releases while the Work Plan required under Paragraph |
9 is being developed.

11.  Within thirty (30) days of the Department’s approval of the Work Plan submitted in
accordance with Paragraph 9, Canestrale shall execute the Work Plan in accordance with the
approved schedule.

2.  Canestrale shall grant the Department, its employees, authorized representatives and
contractors continuous access to the Mathies Mine pi'operty in order to conduct response actions
authorized under HSCA.

13.  Canestrale shall include, in the property description of the deeds for the Canestrale
Assets, an Acknowledgment consistent with the requirements of Section 512(b) of IISCA, 35 P.S.

§ 6020.215(b), of the hazardous substances disposed, the location of the substances, and a description

of the response action taken in accordance with Paragraph 11 of this Consent Order and Agreement,

(Other Discharges

14,  The Department will not require Canestrale to treat the discharges identified in
Paragraph K (discharge from the rail car tunnel at the former coal preparation plant), Paragraph M

(discharge from the Supply Yard), or Paragraph P (the discharge from the coal refuse disposal area).
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Calculation of the Mon View Trust

15, Upon completion of the construction of the passive treatment system, as set forth in
Paragraph 5, the Department will determine wpether the passive treatment system is effectiv.e at
treating the discharge from the Mathie;s Mine, that the treated discharge meets the discharge limits
established under the Clean Streams Law, and that treatment is adequate to protect the designated use
and all uses of Mingo Creek. Upon the Department’s determination that the passive treatment sysiem
is effective and upon the éompletion of the reclamation and regrading of Courtney Hill Road, as set
forth in Paragraphs 6 and 7, the Department will calculate the amount of a fully funded Mon View
Trust which will provide sufficient funds fof the Department to undertake, in perpetuity, any
reclamation and water treatment which it deems necessary.

Canestrale Paymenis to the Mon View Trust

16.  Canestrale agrees to make the following payments to the Mon View Trust, as provided
for under the Sale Order dated June 16, 2010 a‘:ﬁ'ci its Asset Purchase Agreement, except that the
obligation to make these payments shall cease once the Mon View Trust is fully funded, as

determined by the Department in accordance with Paragraph 15.

a. A royalty interest of 1/16 of the net revenues from the sale of
any oil or gas produced from property for which Canestrale acquired the oil
and gas rights at the Sale; and

b. If Canestrale remines any waste coal (coarse or slurry) from the
Mon View Assets, Canestrale shall contribute 5% of Canestrale’s net proceeds
of the sales; and

c. If Canestrale develops a plan for beneficial use of ash for
the CRDA, then Canestrale shall contribute $0.25 per ton of ash so
utilized.
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Payments from the Mon View Trust to Canestrale

17.  The Department shall reimburse Canestrale, up to a maximum of $§500,000, for the
work Canestrale performs under Paragraphs 5, 6, and 7 of this Consent Order and Agreement from
the Mon View Trust. Payment shall be made by Canestrale submitting invoices for payment to the
Department for review. The Department will then submit the invoices to the Clean Streams

Foundation for payment.

Dam Safety Permits

Permit Transfer

18.  Within thirty (30) days of Canestrale’s acquisition of the Canestrale Asset‘s,
Canestrale shall submit applications to the Department’s Dam Safety program for the transfer of the
three permits identified in Paragraph Q from Mon View to Canestrale. Canestrale shall not be
required, at this time, to post bond for the Category 1 high hazard dam identified by number D63-
103.

Sedimentation Pond No. 5

19.  Canestrale shall establish access to Sedimentation Pond No. 5 (D63-106), clean out
debris and vegetation, repair or rehabilitate the discharge pipe, and shall maintain the dam and pond.

20.  The Department’s Dam Safety program shall reclassify Sedimentation Pond No. 5
(D63-106) as a non-high hazard dam.

Slurry Basin and Sedimentation Pond No. 1

21. Canesirale shall, within 60 days of his acquisition of the Canestrale Assets, submit an

updated Emergency Action Plan (“EAP”) for the Slurry Basin and Sedimentation Pond No. | Dams
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(D63-099 and D63-103) which EAP shall include the consideration of the trailer park located near the
intersection of Route 837 and Route 88. .

22,  Inthe event Canestrale develop; Aa plan for the removal of slurry from the slurry
impoundment and capping and regrading the slurry pond and coal refuse pile, (“Slutry Pond Plan”)
under a separate agreement with the Depariment’s Dam Safety and Mining Programs, Canestrale
shall submit such Slurry Pond Plan for the Department’s review, approval, and permitting as required
by the Dam Safety Act and Rules and Regulations thereunder. Canestrale’s completion of the work
authorized and approved under that Shurry Pond Plan shall include the process and procedures for
closure and restoration (“Closure and Restoration™). If the Department determines that Canestrale’s
Closure and Restoration is adequate, the Slurry Pond (D63-103) and Sedimentation Pond No. 1 (D63-
099) dams shall no longer be subject to the regulation of the Dam Safety Act and Rules and
Regulations thereunder. ‘

23.  The Department agrees to not declare the existing Dam Safety Bond  Forfeit until
Canestrale completes the work outlined in the Shurry Pond Plan provided for under Paragraph 22
unless an emergency condition arises sﬁch that there is a 1fisk of serious harm to the public or the
environment which requires action. If the Department declares the bond forfeit based on the
completion of the work outlined in the Slurry Pond Plan, the bond will be used to offset the costs, up
to the amount of the bond, for testing and other activities associated with determining that the slurry
basin and sedimentation ponds can be deregulated.

Right of Entry for Operations and Maintenance of Mine Drainage Treatment Facilities and Slurry
Disposal

24,  Canestrale consents to grant the Depariment, its employees, authorized

representatives, contractors, and assignees continuous access to the Supply Yard mine drainage
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treatment system and the Courtney Hill Road Impoundment for the maintenance and operation of any
treatment systems for the Supply Yard and Courtney Hill Road discharges. Canestrale also authorizes
the Department, its emplpyees, authorized representatives and contractors to c_Iispose of {reatment
sludge from the Supply Yard Treatment System, subject to any future reclamation plans that
Canestrale may propose for the Slurry Impoundment,

25. Additional Remedies.

a. i the event Canestrale fails to comply with any provisfon of this Consent
Order and Agreement, the Department may, in addition to the remedies prescribed herein, pursue any
remedy available for a violation of an 'order_ of the Department, including an action to enforce this
Consent Order and Agreement.

b. The remedies provided by this paragraph are cumulative and the exercise of
one does not preclude the exercise of any other. The failure of the Department to pursue any remedy
shall not be deemed to be a waiver of that remedy

' 26.  Reservation of Rights. The Department reserves the right to require additional

measures 1o achieve compliance with applicable law. Canestrale reserves the right to challenge any
action which the Department may take to 1'equil'e those measures.

27.  Liability of Canestrale. Canestrale shall be liable for any violations of the Consent

Order and Agreement, including those caused by, contributed to, or allowed by its officer’s agents,
employees, or contractors. Canestrale also shall be liable for any violation of this Consent Order and

Agreement caused by, contributed to, or allowed by its successors and assigns.
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28.  Transfer or Assignment of Site.

a. The duties and obligatioﬁs under this Consent Order and Agreement shall not
be modified, diminished, terminated or otherwise altered by the transfer or assignment of any legal or
equitable interest in the Mon View property or any part thereof.

b. If Canestrale intends to transfer or assign any legal or equitable interest in the
Mathies Mine Property which is affected by this Consent Order and Agreement, Canestrale shall
serve a copy of this Consent Order and Agreement upon the prospective transferee or assignee of the
legal and equitable interest at least thirty (30) days prior to the contemplated transfer and shall
simultaneously inform the Department of such intent.

29.  Correspondence with Department, Correspondence with the Department concerning

this Consent Order and Agreement shall be addressed to:

Mining

Tony Meinz

Compliance Specialist
Greensburg District Mining Office
Armbrust Professional Center
8205 Route 819

Greensburg, PA 15601-0982
(724)925-5500

HSCA and Waste

Barbara Gunter

Environmental Group Manager
Hazardous Sites Cleanup Program
Southwest Regional Office
Waterfront Drive

Pittsburgh, PA 15222

Dam Safety

Roger Adams

DEP Div of Dam Safety
PO Box 8554

Harrisburg, PA 17105-8554
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30.  Correspondence with Canestrale. All correspondence with Canestrale concerning this

Consent Order and Agreement shall be addressed to:

Canestrale Environmental Control Corporation ¢/o Mr. Matt Canestrale
P.O. Box 234

Belle Vernon, PA 15012-0234

Phone: (412) 384-2722Fax: (412) 384-2755

with copy to:

William T. Gorton {1

Stites & Harbison, PLLC

250 West Main Street, Suite 2300
Lexington, Kentucky 40507
Telephone: (859)226-2241
Email: wgorton{@stites.com

Canestrale shall notify the Department whenever there is a change in the contact person’s name, title,
or address. Service of any notice or any legal process for any purpose under this Consent Order and
Agreement, including its enforcement, may be made by mailing a copy by first class mail to the
above address.

31.  Severability. The paragraphs of this Consent Order and Agreement shall be severable
and should any part hereof be declared invalid or unenforceable, the remainder shall continue in full
force and effect between the parties. |

32, Entire Agreement. This Consent Order and Agreement shall constitute the entire

integrated agreement of the parties, No prior or contemporaneous communications or prior drafts
shall be relevant or admissible for purposes of determining the- meaning or extent of any provisions

herein in any litigation or any other proceeding.
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33.  Attorney Fees. The parties shall bear their réspective attorney fees, expenses and
other costs in the prosecution or defense of this. matter or any related matters, arising prior to
execution of this Consent Order and Agreement

34, Modifications. No changes, additions, modifications, or amendments of this Consent
Order and Agreement shall be effective unless they are set out in writing and signed by the parties

hereto,

35.  Titles. A title used at the beginning of any paragraph of this Consent Order and
Agreement may be used to aid in the construction of that paragraph, but shall not be treated as

conirolling.

36,  Hazardous Sites Cleanup Act. Canestrale agrees that failure to comply with the

provisions of Paragraphs 9 - 13 of this Consent Order and Agreement constitutes a failure to comply
with an "enforcement action" as provided in Section 1301 of the Hazardous Sites Cleanup Act, the

Act of October 18, 1988, P.L. 756, 35 P.S. § 6020.1301,

37.  Decisions Under Consent Order. Any decision which the Department makes under the

provisions of this Con‘sent Order and Agreement is intended to be neither a final action under 25 Pa.
Code § 1021.2, nor an adjudication under 2 Pa. C.S, § 101. Any objection which Canestrale may
have to the decision will be preserved until the Department enforces this Consent Order and
Agreement.

38.  Effective Date. As set forth in Paragraph F of this Consent Order and Agreement,
Canestrale is entering into this Consent Order l_a'na Agreement pursuant fo the Sale Order dated June
16, 2010 as a condition to acquiring the Mon View assets, including the Mathies Mine Property.

IN WITNESS WHEREOF, the parties hereto have caused this Consent Order and Agreement

to be executed by their duly authorized representatives. The undersigned representatives of
21



Canestrale certify under penalty of law, as provided by 18 Pa. C.8. § 4904, that they are authorized to
execute this Consent Order and Agreement on behalf of Canestrale; that Canestrale consents fo the
eniry of this Consent Order and Agreement as a final ORDER of the Department; and that Canestrale
hereby knowingly waives its right fo appeal this Consent Order and Agreement and to challenge its
content or validity, which rights may be availabié under Section 4 of the Environmental Hearing
Board Act, Act of Jufy 13, 1988, P.L. 530, 35 P.S. § 7514; the Administrative Agency Law, 2 Pa.
C.S. § 103(a) and Chapters 5A and 7A; or any other provisions of law. Signature by Canestrale’s

attorney certifies only that the agreement has been signed after consulting with counsel.

FOR CANESTRALE FOR THE COMMONWEALTH OF
ENVIRONMENTAL CONTROL PENNSYLVANIA, DEPARTMENT OF
CORPORATION: ENVIRONMENTAL PROTECTION:

%WW

Matt Canestrale Oe Leone

President Acting District Mining Manager
% J — ‘\/%a/\, boa | Mi
f Mt ~ . &t

William T, Gorton 111 Barbara J, Grabowski
Attorney for 4 Assistant Counsel

ot Lide.

Rogér Adams, Chief
Dmsmn of Dam Safety

Chamey Reg@étem
Assistant Courlsel
o SFEE L

DaVid Eberle, Program Manager
Environmental Cleanup Program

22






~ COMMONWEALTH OF PENNSYLVANIA
‘Department of Environmental Protection

Hazardous Sites Cleanup Program - .

Mon View Mining Site R

Union Township / Carroll Township -

‘Washington County S

Southwest Region

-STATEMENT OF DECISION

Based on the ficts and findings outlined in this dociment; response action is'deenied : -
~ “approptiate, pursuant to Section. 501():of the Hazardous Sites Cleanup Act at the Mon .
View Mining-Site. This document also outiines the decision-making process involved in .
the selection of the proposed responsé and provides a desctiption of the proposed -~ .
" Tesponse. This docutnent will be included in the Administiative Record which will be:

' complied for this resp ofise pursiiant to Section 506 of the Pennsylvania Hazardous Sites
‘Clednup Act; Act.of October 1 8,1988, P.1,. 756 No. 108 ("HSCA™),.35 P.S. section

6020506, -

1. SITE INFORMATION -
A, “Sito Tocatior and Desofiption

‘The Mon View Miring Site (“Site™) consists of a closed deep mine complex whers
transformers and containers of unknown wastes have been abandoned af different . -.
~locations on-the property, The abandoned materials are located at three Site Iocations: -
-the Supply- Yard, Prep Plant, and Coal Refuse Pile A
Supply Yard is located along Mingo-Creck and Route 88 in Carroll Township, ~
-Washington Coiity, where abandoned containers and drums containing unknown
 substances have leaked and-contaminated soils, and transformers have been vandalized :
‘tesulting inl a spill, ereating a large area of contaminated soil.. Exisfing ttansformers at-
- this-locafion are actively leaking.oil, contaminating soil, arid:are present targets of .. . L
. vandalism, - The Prep Plant location is located alonig S:R. 837 adjacent:to the Mitchell - -~
Power Plant and is an atea where abandoned drims containing unknown substances have
leaked and contaminated:soils. At the Coal Refuse Pile, located off Courtney Hollow

" Road, drums cortainirig unkn wa substances have Jeaked-and contaminated soils,and

- transformers-have been vandalized resulting in leakage arid contaminated soils, S

.~ B. Site History. -

This Mon View Mining site (“Site”) consists of a closed deep mine complex where

transformers and containers of waste have been abanidoned at different locations on the
‘property: ‘The deep mine had been operated by various partics since 1944. Beginning in
1994, Mon View Mining Company (“Mon View™) took over operating the underground

areas of the deep mine complex., ‘.Théf o




coal mire, coal refuse disposal facility, and related coal preparation plant in Union and -
Carroll Townships in Washington County. Mon View ceased operaling the deep mine
and associated facilities in March 2002. Mon View filed a voluntary Chapter 11
Bankruptey Petition in the United States Bankruptey Coutt, on November 22, 2005.

By Order dated May 16, 2008, the United States Bankruptey Court approved the sale of

~ the'Mon View assets to CRG Energy, Inc. (“CRG”), a Florida corporation; Asa =
- condition:of the sale, CRG entered into a CO&A wiith the DEP on July 30, 2008 that

- Tequired, among other things, that CRG remove and properly dispose of drums, -

-transformers, waste, and contaminated soil from the Site. CRG failed to comply and on
March 30, 2009 the DEP issted a Failure to Comply Ordeér to CRG requiting immiediate

. _compliance with the CO&A. CRG continues to fail to corply with the CO&A. -




C ‘Threat of Release of Hezaj:'dous' Substances

fDrums and contamers of unknown waste and tlansformers posszbly contalmng PCBs

~have been abandoned at the Supply Yard, Prep Plant, and Coal Refuse Pile areas of the

- ':-deep mirie complex. The Department had previously ovelpacked leaking: contamers and
~secured-and stored miany of the containers on a temporary basis, howeéver confainers that
were not overpacked are detenoratmg and starting to-leak. Restilts of samples taken by -

S DEP of stained soil near leakmg drums at the Supply Yard and Prep Plant areas found

: j'volatﬂe and semi-volatile organic compounds PCBs were found in stained soil near -
s leaking transfonners Benzene, tetrachloroethene, and Iéad were found in some soﬂ
_ samples above the Act 2 non-remdentlal stateWIde health standard '

- 8]22!2007 562-191 . . Nojsoil impiaicted_-by;OId'_Ileaka'ge'from:t'rar'a_sfon'n'e’rs .
'| 8/22/2007/562:192_ |-~ Yes| . Nolsoil impacted by recent transformers leakage . I
41‘8/2008 562-228" - "Yes| .- "Nolpile-of white rmaterial, clay-like texture possmle drea of L
ok L - o | .. < -|Inewer transformer ofl spill . o .
L j: 4/8!2008 562-229 i - Yes|. .- Nolblack piles, composite sample . - .- 7o .
. 418/2008]562-230 “Yes}: ° Nojwhite material from ruptured drum in garage -
2 "4!_8]2'008 562-231 "~ Yes| " No|black sand piles, composite samp!es pos5|ble foundry
RS -} ] o - |sand.or black beauty? -
: -"'4181‘20'08 562-232 1o Yes| - Noisolls under and next to pa!tets of 5 gatton pallsfbuckets
TR 1 of materials that have been Ieaklng There are stnngers
A R K of the material In the so;is
- 4/8/20081562-233 |- - Yes| - Nojarea next to fenced transformers stamed form recent
g - T I M [transformer-oil spill, slag and. grave! Iayer on top was
} I | . . Jremoved to access soil sample. ' )
- {4/8/2008[562-234 | - No| " Yes|soils contaminated from relocated leaking dfums o
| 418/20081562-235 ¢ | " No| - Yeslwest side of pad, leaking drums, phases have -
SRR DU PR separated out on top of the soil, confam:nated so&i
1 - L : _ 7 includes sfringers of material 3
- 1.4/8/2008 562-236 | . No| ' Yes|west side of pad, contaminated solil, odorvery strong
|7 4/812008[562-237 - '} No| - Yesleast side of pad; contamlnated son black so:l on top of ‘
I . : | {brownsoil S
‘|- 4/8/2008]562-238 | - No| -Yes|north'side of pad, soil saturated wnth contammaflon
.1 24/8120081862-239 | . No| - Yes|soils west side of pad R
-} 4/8120081562-240 - ~Noj " - Yes]soils west side ofpad - - .- . C
 4/8/2008(662-241 ..No|  Yes|access road, 2 leaking drums, soil under relocated
A - leaking drums
|, 4/8/2008(562-242 . No| Yes|soil east side of pad, vrsual contaminat[on oloser to the
1 ‘ L Inorthern end of pad ; :




Below is a summary of the waste-and contaminated soil areas:
Supply Yarg
'~ .Seven (7) vandalized transformers on the ground at different locations may have leaked
oil; Orie (1) transformei located on a pole and six (6) large transformers; intact but
. leaking oil. Forty-three (43) drumis, some leaking; some over-packed. Three (3) buckets
- and-thirty-nine (39) batteries located inside a building with an open garagg door. Three
“(3) poly drums (possibly'empty) on the ground riear some of the transforiviers, contents
- . .may have leaked previously. Approximately sixty-four (64) buckets under a tarp, leaking
-+ black material. Approximately eleven (11) drums scattered around the area that could be
. empty, contents may have leaked previously. . R IR A

- Prép: Plant _

: One (I)drum on its side h‘eé.rieﬁti;anc:e td&écp mi'rie;_lzeaking'a gredse-like iaterial. = =

_Twenty-eight (28) drums looated o1 a slab and under a roof, a mimber are leaking, One - L

(1) plastic box, containirig liquids and two (2) poly drims next to the slab/roofed ares;

' Containing liquids, . - .

Coal Refuse Pile”

L ._  Thlrteen(13) drums Qf'ﬁﬁkﬁdﬁné'sdaﬁgred'éroﬁfgﬁ fhé; é;féa,vandélii_ed transformersnear : - R

“a building and areas of stained soil,

S The current and/or thentialfth:eaitjfrfcim the Site tﬁ;hﬁ_inaﬁihealth 'b':-\évélfaié-i?s;the:dirjé_ct
. contact of the contamination to persons entering the areas where the drums, waste,

- transformers, and contaminated soils are located, access is generally unrestricted. The

Department has fioted that drums Liave been moved atound and, in some cases, drams.

;. Mavedisappeared indicating that dircc contact iay have taken place.: -~ .:

- "The curresit and/or potential threat that coul"d:advgréely affect the environméngis: - -

- contamination of the soil; groundwater, and surface water from the leaking containersof .~ .. o

' wasté. Sediment and surface water of Mingo Creek could be impacted as a result of

o ~ runoff from the contamiinatéd areas,

" “Sites Cleanup Act, have bean released 10 the public and fhc environment from -
' -contamination related to leaking drams and containers of waste andileaking:transfor_mers, -
. atthe Site. - R S

The ébncentratioﬁs of béﬁzéﬁé,i'te'tr_achl'c:)rdqther'_ie‘, aﬁdhléa'd that have been Ar_cj:l'é.aséd '@fﬂlé- N
Site exceed the statewide cleamip standards under the Land Recycling Act. Basedon. = -
- these findings, the Department hag dei:erm‘ined‘ that response is appropriate -

0 The Department has detéﬁnined'fhéi hazardoussubstances, as d‘e‘f.iijé&'by':thé Hazaldous SRR



I  RESPONSE CATBGORY .

. - The response category for the prop0sed response is-an interim response category because o
Ce 1t wril cost less than:2 rmlllon dollars and wﬂl take less than 1 year: e :

'III CLEANUP STANDARDS

ER Tlns proposed response is not a. ﬁnal remedral response pursuant to Sectron 504 of HSCA'A e N

. and therefore is not requrred to meet the’ cleanup standards which apply to final remedial
responses. Additional response actron may be needed to achxeve a complete and f‘mal :

i B cleanup for the Site. -

Vi APPLICABLE RELEVANT and APPROPRIATE REQUIREMENTS (ARARS) .

: .; The followmg standards, requrrement's, crltena or. Inmtatrons are legally apphcable, or ; R
L relevant and appropnate under the crrcumstances presented by the Slte C

B 3 'The Pennsylvanla Hazardous Sltes Cleanup Act (35 P S. Sectron 6020 101)

e g . 'The Pennsylvama Sohd Waste Management Act 97 @B5P.8: Sectlons 6018 101-
- _;'-,-60181003) . :

- :The Pennsylvama Land Recychng and Envnonmental Remed1at10n Standards Act" BEEE

- 2(35PS Secuon6026 1012et seq)

- The Pennsylvama Clean Stream Law the Act of June 22 1937 as amended P. L S

. 1987,35 P.S. 691 et scq.

' '~V ANALYSIS os ALTERNATIVES

R f: ;-Alternatrve 1. No Actlon

'Descmption of Alternatrve

s - Thrs alternatrve consrsts of takmg no. actron to address the abandoned drums and
-containers of unknown waste and transformers located at the Supply Yard, Prep Plant,

- and: Coal Refuse Pile-areas of the deep mine: ‘complex; The leakmg contamers wﬂl nct be L
oo :'secured and contammated sorl will contmue to be exposed ) S ;

Comphance with ARARs

o This Alternatlve vnll hot comply with Sectton 501 (a) of HSCA because the release or |
threat ofa 1elease of hazardous substances at the Site w111 not be addressed



L :?Cg)st.Effe'otiveness:

There is no cost associated with this A_l.ternaﬁve,,but it is not effecti\re- in addressirrg the

S Alternatlve 2 Fence and Secure drums, transformers, and contammated sorl areas i

. , -:,Descrlptlon of Alternatrve

: _5 - Each atea where there are drums and contamers of waste transformers and eontannnated
" soil will be fenced and otherwise secured to. prevent human exposure. Leaking drums

- -and contaifiers will'be ovet packed and contarmnated soﬂ areas W1H be covered with tarps '

S to reduce exposure to the enwronment

. Comphance wrth ARARs

e Tlns Alternatlve wﬂl tiot- comply wrth Sectron 501 (a) of HSCA: because the release or -

e - thréat of a release of hazardous. substances at the Site.will only be addressed ina -

-temporary manner:-
I :Cost Effeetrveness

" The estnnated cost for thrs Alternatrve is $10 000 however and it wﬂl 1not. be effective ino

. : addressmg the ARARs

R -AlternaﬂveS Remove and properly drspcse of drums and contamers of waste and - 'A
R _transformers Excavate and pr0perly dlSpose of contammated sorl R

‘Descrrptron of Alternatrve

B ;The contents of drums contamers and transformers wﬂl b sampled Leakmg containers“-' B .

~will be overpaoked and all containeis will be stagedin a sectre location until proper’

. disposal canbe arranged ‘Atéas of visible soil contamination will be excavated, sampied,- . "
" and: staged on-site under a tarp until proper drsposal can be arranged After waste'and -

E B contammated soil i 1s removed fiom the site, drsturbed areas will bé mulohed and seeded

Comphance wrth ARARs

o Thrs Alternanve wdl cornply Wlﬂl Sectron 501 (a) of HSCA because the reiease or threat | ,A
of 4 1e1ease of hazardous substances at the Slte wrll be addressed o ‘



'Cost Eﬁectiveness': '

fThe estnnated cost for thlS Alternatwe is $150 000 and it w11i be effeotwe in addressmg

- the ARARs:

| 'YIV. SELECTED RESPONSE

e The seIected alternatlve is Alternatwe 3 16 remove and propetly d1spose of drums and

. ‘coniainérs of waste and transformers. and excavite and properly dispose of confaminated -
s0il. Alternative 3.was ‘chosen because it comphes with the ARARs and is more cost

. '. eifectwe compared to Alternatwes 1 and2

: VII RESPON SE TO PUBLIC COIVHVII\IETS

R ._.-The pubhc comment penod for the selectmn of tl:us mterlm response actlon opened on . o

~June 20; 2009 and closed on September 19,. 2009, The legal notice for the public
- comment period was published in the Pennsylvama Bulletin and the Washington -
" Observer Reporter on June 20, 2009. - A copy of the notice was sent fo potential

o ;_frespon31ble parties on June 8,72009, A public.hearing. was held on ‘August'12; 2009, The

E ‘_ﬁawd Ebele.

.. -Department ; received no wrltten cornments and recelved no testunony at. the pubhc
- 'hearmg : : : S . -

o ‘FOR THE COMMONWEALTH OF. PENNSYLVANIA
g DEPARTMENT OF ENV]RONMENTAL PROTECTION

" ‘Program Manager -

.- Environmeéntal Cleanup Progtam '
L Southwest Reglon a 4
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4/21/2010
IN THE UNITED STATES BANKRUPTCY -COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
Inre:
- MON VIEW MINING COMPANY N Case No. 05-50219-JAD
Debtor, | : Chapter 11
Related to Document Nos; 808
. ; ) ' and 1102,

COMMONWEALTH OF PENNSYLVANIA,

Doc. # 1117

DEPARTMENT OF ENVIRONMENTA

PROTECTION :
" STIPULATION AND CONSENT ORDER

AND NOW, come the Debtor, Mon View Mining Company (“Debtor”), the
Commonwealth of Pennsylvania, Department of Environmental Protection (“DEP” , and
Canestrale anuonmenta} Control Corporation (“Canestrale”), in accordance w1th the Court’

Order dated April 6, 2010, and file this Stipulation and Consent Order regarding the Letters of-

Credit posted by. ]jebtor for its Coal Refuse Disposal Permit No. 63733708 and Coal Mining

Activity Permit No. 63841306.

BACKGROUND ‘
1. Debtor filed a voluntary petition for relief under Chapter 11 of the Bankruptcy

Code on November 22, 2005.

' yA The DEP is the adxmmstratwe agency with the duty and authonty to administer
and enforc;,e Pcnnsyl_vania environmental law, includ'mg the Surface Mmmg _Conservatlon and
Reclamation Act, A'ét pf May 3;, 19435, P.L. 1198, as amended, 52 P.S. §§1396.1 ~ 1396.19a; the
Bit’umiﬁoué I\'/if{ine Subsidence and Land Conservation Act, Act of April 27, 1966, PL 31, as

amended, 52 P.5. §§ 1406.1 - 1406.21; the Coal Refuse Disposal Act, Act of September 24,

e S S
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1968, P.L. 1040, as amended, 52 P.8. §§ 3051~ 30.206; and the Clean Streams Law, Act of June
22,1937, P.L. 1987, as amended, 35 P.S. §§ 691.1 - 691.1001.

3. Canestrale is a secured creditor, with a stipulated and allowed claim in the amount

of $1.2 million and a contingent general unsecured claim in the event that the letters of credit

described below are drawn. (Document No. 524).

LETTERS OF CREDIT

4. As part of its obligations under the Pennsylvania environmental laws, Deﬁtor
posted three (3) .‘.sepa:ateiletters-of credit in the fotal amount of $293,806.30 as a condition of
* obtaining its coal refuse disposal permit, and posted eighteen (18) separate iet‘t_ers of credit in tilﬂ
total amount of $1,852,650 as a condition of obtaining its undergrouﬁd mining permit in order to
conduct its mining and coal refuse disposal activities at the Mat_hies Mine. Debtor was required
to post the letters of credit under Section i396.4(d) of the Surface Mining donservaﬁon aﬁd_ |
- Reclamation Act, 52 P.S. § 1396.4(d), Section 1406.6(b) of {he Bitwminous Mine Subsidence
Land Conservation Act, 52 P.S. § 1406.6(b), and Section 30.56(a) of the Coal Refuse Disposal
Act, 52 P.8. § 30.56(a). | o | “ '

5. One letter of credit, in the mﬁount of $76,070.00, was converted to cash in
October 2003. The cash from that conve:rsioﬁ was placc.ad in a'Pennsylvania Department of
‘Treasury account. ‘

6. inMarch2003, the DEP declared the letters of credit forfeit under Sections
" 1396.4(h) of tﬁe Surface Mining Conservation and Reclamaﬁoﬁ Act, 52P.8. § 1596.4(11), :
Section 1406.6(c) of the Bituminous Miné Subsidence Land jConservation Act,‘ 52P.8.

§ 1406.6(c), and Section 30.56(b) of the Coal Refuse Disposal Act, 52 P.S. § 30.56(b)..

Filed 04/22/10 Entered 04/23/10 16:10:36 Desd Main
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DEP’S MOTION FOR LEAVE TO COLLECT LETTERS OF'CREDIT-

The DBf filed a Motion for Leave to Collect the Letters of Credit with this Court

7.
on June 9, 2009,
8. Bj' Order dated Apﬁl 6, 2010, this-Court granted the DEP’s Motion and directed

the parties to submit a consent order to the Court by April 16, 2010. (Document No. 1102).

DEPOSIT OF LETTERS OF CREDIT INTO RECLAMATION AND TREATMENT
TRUST ‘

9.  The Clean Streams Foundation, Inc, has sstablished a Trust, through a Declaration

" of Trust, dated April 7, 2001, which purpose is to help assure that funds are available to the

Commom‘vealth of Pcnnsylvania; as the beneficiary, in the future to operate and maintain

 treatment systems, to prevent pollution, to protect na;:ural resources from the adverse impact of
untreated discharges into-waters of the Commc;n;a'ealth, aﬁd for the health and welfare of the
public (the “CSF Master Trust”). The Clean Streams Foundation, Inc. has agreed to establish
wifhiu the CSF Master Trust a Mon Vie\;v Trﬁst Account ﬁthe Mon View Trust) for the benefit of
the Commonwealth of Perinsylvania acting through the DEP. The Mon View Trust will be used- -
to pay the DEP’s contract_ér to treat the discharges from the Mathies Mine, from the coal refuse

: dispasal area, and at other locations on the Mon View property and to otherwise reclaim the coz'al
refuse disposal érea and surf#ce facilities associated with the Mathies Mine as may be
determined appropnate by the DEP g

10, - Within ten (10) days of the date of this Snpulaﬁon and Consent Order, the DEP-
' wﬂl make a demand on Parkvale Bank, the issuer of the letters of credit, and collect the full face

amount of the letters of credit for the coal refse disposal permit No. 63733708 and the coal
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mining activity permit No. 63841306 in accordance with 25 Pa Code § 86:182 and the terms of
the letters of credit. The DEP shall request that Parkvale Bank pay the full face amount of the
Letters of Cre_dit at the expiration of the repurchase date of the collateral supporting the letters of
credit. The DEP will direct that the proceeds from the letters of credit be paid to the Ciea.n
Streams Foundation, Inc. Mon View Trust. A list of the leﬁers of credit to be collected is
attached as Exhibit A.

11.  With respect to any remaining collateral or interest which may have accrued on
the collateral securing the letters of credit, thé terms of the Security Agrem;nent for the security
supporting the Iettérs of credit, or other appiicablé law, governs thcl distribution of any remainirig
collateral or interest which has accrued on said security. Parkvale Baﬁk shall fumn over any
remaining collateral or interest which has accrued on the collateral pledged to the Bank by
Debtor to the Debtor. Parkvale Bank shall tum ov& any remaining collateral or interest which

" has acorued on the collateral pledged to the Bank by Canestrale to Canestrale.

12, Dcbtor and Canestrale shall file an accc;unﬁng of any remaining collateral or

interest each has received from their respective'coll‘ateral.




" Case 05- 50219-JAD Doc 1119 Filed 04/22/10 Entered 04/23/10 16:10:36  Desc Main

Date:

13.

-
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Debtor shall serve a copy of this Stipulation and Consent Order on Parkvale Bank.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

By:
Barbara J. Grabowski
Agsistant Counsel

(Horruy
J

MON-VIEW MINING

ByKDm.a/-ci &c&«m / /%?-

- Donald Calaiaro, Esguire

Its: 74#())44!/%

[ J

CANESTRALE ENVIRONMENTAL

CONTROL CORPORATION

By. @b/}ﬂi M /lﬁﬁﬁ-

Blaine Early, Esqmre
s sy

. L . . ’ .
S0 ORDERED THIS?™"_ DAY OF 11{2 A 2010

FILED
APR 222010

CLERK, U.S, BANKRUPTCY COURT
WEST.DIST, OF PENNSYLVANA

JEFFERY A.DELLER
United States Bankruptcy Judge
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EXHIBIT A




" Case 05 50219-JAD Doc 1119 Filed 04/22/10 Entered 04/23/10 16: 10 36 Desc Main
Document - Page 7 of 9 - .

-PERMIT LETTER OF CREDIT # AMOUNT
0433-17569-1065 .. $15,000
0433-17569-1086 $23,378
0433-17569-1067 $23,378
0433-17569-1070 $23,378
0433-17569-1074 $23,378
0433-17568-1075 $23,370
0433-17569-1078 $1,182,052
; 0433-17569-1078 $10,000
. DEEP MINE (1433-17568-1080 . $10,000
-0433-17569-1081 $23,378
0433-17569-1083 . $23,378
0433-17569-1084 $23,378
0433-17569-1088 - $23,378
0433-17569-1080 $23,378
0433-17568-1001 $124,390
0433-17588-1101 $124,390
0433-17568-1108 $76,070 .
' ' $1,776,574.00 TOTAL
‘ﬁiﬁé‘?é%’ Ny f%i R s PR DR
fﬁﬁﬁf‘ 'ﬁ’iﬁf&& R R R R I
- 0433-175669-1121 $21,473.15 .
COAL REFUSE 0433-17568-1085 $250,860.00 ’
DISPOSAL 0433-17569-1111 $21,473.16
' $ 293, 806.30 TOTAL
i f:?vffsﬁ";ue:m, ;ﬁé vﬂw W‘z‘uﬁﬁh ’@}M}I“ o T
TOTAL BOND AMOUNT $2,070,380.30
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Bankruptey No: 05-50219-JAD

In Re;
MON VIEW MINING COMPANY, Chapter 11
Debtor.:
" CERTIFICATE OF SERVICE

I herebjr certify that a true and correct copy of the foregoing Stipulation and Consent

Desc Main -

Order, filed by the Commonwealth of Pennsylvania, Department of Environmental Protection

was served on this 21* day of April, 2010, upon the following named individuals by first class

mail;

- Debt Acquisition Co. of America V, LLC

1565 Hotel Circle South, Ste 310
San Diego, CA 92108

- W. Blaine Early

Stites & Harbison PLLC

250 West Main Street, Suite 2300
_Lexington, KY 40507

-Ronald S, Gellert

Eckert Seamans Cherin & Mellott, LL.C
Two Liberty Place

50 S, 16th; Street, 22nd Floor
Philadeiphia, PA 19102

Robert T. Kelly ‘
Myers, Brier & Kelly, LLP

425 Spruce Street, Suite 200
Scranton, PA 18503

National City Bank of Pennsylvania
Meyer, Unkovic & Scott LLP

1300 Oliver Building

535 Smithfield Street

Pittsburgh, PA 15222

* Jason J. Leininger on behalf of -

Creditor Ringgold School District
Portnoff Law Associates, LTD
1000 Sandy Hill Road, Suite 150
Norristown, PA 19401

Barbara E. Locklin on behalf of Creditor
UMWA Health & Retirement Funds
UMWA, Health & Retirement Funds
Office of the General Counsel

2121 K Street N.W., Suite 350
‘Washington, DC 20037

John R. McMurtry
244 Boulevard of the Allies

~ Pittsburgh; PA 15222

APramco CV6, LLC

230 CrossKeys Office Park
Fairport, NY 14450
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Mary Elisabeth Naumann
Jackson Kelly PLLC

B.0. Box 2150

Lexington, KY 40588-9945

Kristin I, Pieseski on behalf of Creditor
Federal Insurance Company

Davies, McFarland & Carroll, P.C.

One Gateway Center, 10th Floor
Pittsburgh, PA 15222

Date: April 21, 2010

Page 9 of 9

Primeshare

60 Madison Avenue

2nd. Floor

New York, NY 10011-1600

David E. Rosenberg
Rosenberg & Associates, LLC
6 Way Road, Suite 303 '
Middiefield, CT 06455

. Patrick 8. Scott

GrayRobinson, PA
401 East Las Olas Blvd., Suite 1850

Ft, Lauderdale, FL 33301

-Assistant Counsel

PA.ID No. 61657

Office of Chief Counsel
400 Waterfront Drive
Pittsburgh, PA 15222-4745

412-442-4262

- FOR THE COMMONWEALTH OF

Desc Main

' PENNSYLVANIA, DEPARTMENT OF

ENVIRONMENTAL PROTECTION




