PARTICIPATION AGREEMENT
FOR THE CLEANS STREAMS FOUNDATION, INC. TRUST

90,¢
This Participation Agreement (“Participation Agreement”) entered into thisgg_f day of

4Q\,;074m 4&4 ,20 ¢ £ , by and between GENERAL REFRACTORIES COMPANY, INC.
(“GRC”), a Pennsylvania corporation with its principal place of business at One Bala Avenue,
Suite 3 10, Bala Cynwyd, PA 19004 (“Participant”), and the CLEAN STREAMS
FOUNDATION, INC. (“Trustee” or “Foundation”), a Pennsylvania nonprofit corporation, with
its registered place of business at 160 North McKean Street, Kittanning, Pennsylvania; 16201.

WHEREAS, the Participant wishes to provide funds or other assets and/or financial
guarantees to assure fhat funds will be available in the future for the operation of certain
treatment systems, for the prevention of pollution, and for the protection of natural resources;
and

WHEREAS, the Trustee has established through a Declaration of Trust, dated April 7,
2001 which Declaration of Trust establishes a Trust which purpose is to help assure that funds
are available to the Commonwealth of Pennsylvanié in the future to operate and maintain
tréatrnent systems, to prevent pollution, and to protect natural resources from the adverse
impacts of uﬁtreated discharges into waters of the Commonwealth (the “Trust”); and

WHEREAS the Participant has entered into a Consent Order and Agreement dated
September 11, 2008 (“COA”) with the Department, as defined herein, pursgant to which funds
may be transferred to the Trust by the Participant,

WHEREAS, the Trustee has agreed and is willing to accept the Participant’s funds and
perform the duties as are required to be performed pursuant to this Participation Agreement and

the Declaration of Trust; and




NOW THEREFORE, in consideration of the foregoing and of the mutual promises and
undertakings of the parties as set forth herein, and with the intention of being legally bound

hereby, the parties agree as follows:

ARTICLE ONE
DEFINITIONS

§1.1 _The “Department” means the Pennsylvania Department of Environmeﬁtal
Protection, and its successor if any, which is the governmental agency With\responsibilities
related to the administration of ‘;he water pollution control land mining reclamation programs in
Peﬁhsylvania.

§l.2 “Operate” means, but is not limited to, the operation, maintenance,

: improvemént, and replacement of the currently existing ‘and functioning treatment facilities
approved by the Department aﬁd any other facilities which may be required in the future.

§1.3 ;‘Participant” means an individual, organization, or corporation that has elected
to participate in the Trust pursuant to this Participation Agreement entered into between the
Participant and the Foundation, for purposes of providing funds and/or financial guarantees to
assure that funds will be available in the future for the operation of certain treatment systems,
for the public purpose of prevention or abatement of pollution, and for the protection’ of natural
resources, the environment, and the health and welfare of the public.

§1.4 “Treatment Systems” means those certain treatment systems and activities
which are more particularly described in the COA, which is Exhibit A to this Participation'
Agreement, pursuant to which funds may be provided to be held in trust by the Foundation as
an éltemate financial assurance mechanism which provides for the sound future treatment of
discharges for the public purpose of protecting the environment and the health and welfare of

the public.




§1.5 “Trustee” means the Foundation acting as trustee under the terms and provisions
of the Declaration of Trust and this Participation Agreement entered into with the Participant.

ARTICLE TWO
PARTICIPATION IN THE TRUST

§2.1 The Participant agrees to provide certain funds, assets, and/or financial
guarantees to be held by the Trustee for purposes of assuring that funds are available in the
future for the operation of certain treatment systems, for the prevention of pollution, and for the
protection of natural resources; which systems are more particularly described in Exhibit “A”
attachéd hereto (hereinafter “Treatment Systems”).

§2.2  The Trustee agrees to establish within the Trust Fund a Sub-Account designated
as “Sub-Account for the Fort Hill Mine Site. (“Sub-Account”).

§2.3  The Trust shall be funded,‘if at all, solely in accordance with Exhibifc A hereto.
If the Trust is funded pursuant to the COA, it will be in the amount of $830, 757.83.

§2.4  Any surety bonds delivered by the Participant shall be held by the Trustee until
the Deparfment éither directs the Trustee to release such guarantee or portion thereof or the
Department directs the Trustee to forfeit said bonds or enforce said guarantee and for the |
Trustee to deposit the proceeds of such guarantee into the Trust Fund. The Truste,e shall take
no action with respect to guarantees except as directed, in writing, by the Department in
accordance with the provisions of this Declaration of Trust, and the Trustee shall not be liable
to any party for acting in accordance with such ’directions.

§2.5 Any paylnchts made by the Paﬁicipant or on its behalf to the Trustee for deposit
into the Trust shall consist of cash, bank checks, bank wire transfers, negotiable instruments, or
other property acceptable to the Trustee. The Trustee shall have no responsibility for the

amount or adequacy of such payment, but the Trustee shall notify the Department in writing of




any deficiencies in the payments agreed to be made by the Participant whenever the Trustee has

knowledge of such deficiencies.

'ARTICLE THREE
ADMINISTRATION

§3.1 Tﬁe principal of the Sub-Account shall consist of:
(a) The payments or transfers to the Trustee made by the Participant
pursuant to this Agreement for said Sub-Account.
(b)  Cash, funds or property transferred from al;ly person to the Trustee and
accepted by .the Trustee for said Sub-Account.
() Any proceeds from surety bonds whichv are transferred to the Trustee for
said Sub-Account.
(d) All investments, reinvestments, assets or proceeds attributable to or‘l
“derived from the foregoing items in this §3.1.
(e) All earnings, accretions and profits received with respéct to the
foregoing items in this §3.1. |
§3.2  The Trustee shall hold .and administer the funds of the Sub-Account in
accordance with the terms and conditions of the Declaration of Trust
§3.3  The Trustee shall distribute such amounts from tﬁe Sﬁb-Account as thé
Department shall direct to pay for the operation of the Treatment Systerﬂ or Treatment
Systems. This. amount shall be paid to a third party administrator to the Trust, who shall be
responsiblé for paying the costs of operating the Treatment System in accordance with any
instructions that may be issued by the Department in relation thereto.
§3.4  The Parties hereby adopt the Declaration of Trust as the document which

governs the administration of this Participation Agreement and the Sub-Account and directs the




Trustee to hold and administer the Sub-Account in accordance with the terms and conditions of
the Declaration of Trust. The Participant acknowledges that the Commonwealth of
Pennsylvania acting through the Department is the legal beneficiary of the Trust and has all
rights of a beneficiary under the law, as weH as the rights granted under the Declaration of
Trust. The Department shall ‘have access to thel Trust as provided therein.

§3.5 The funds in the Sub-Account and any other proiaerty held by the Trustee
mpursuant to this Pérticipation Agreement shall not be subject ‘to assignment, alienation, i)ledge,
attachment, garnishment, sequestration, levy or other legal process, either voluntary,
involuntary or by operation of law, by, on behalf of, or in respect of the Participant and shall
not be subject or applied to the debts, obligations or liabilities of the Participant, including,
without limitation, any direct action or se{zure by any creditor or claimant under any wﬁt or
proceeding at law or in équity. Furthermore, the Participant shall haveb nb legal title to any ﬁart
of the Trust Fund, and it is the intention of the parties to this PartiAcipation Agreément that the
- Participant’s entry into the Trust shall extinguish and remove all of Participant’s interest in the
Trust from Participant’s estate under the Bankruptcy Code or similar laws.

| §3.6  Except as otherwise provided in this Participation Agreement, all payments
made to the Trustee or deposits into the Trust by tﬁe Participant shall be irrevocable oﬁce made,
and upon delivery thereof by the Participant, all interest of the Participant therein shall cease
- and terminate, and no part thereof, nor any income therefrom, shall Be used for or devoted to
purposes other than for the exclusivé benefit of the Department and the Trust as provided
herein.

§3.7 The Trustee shall at least quarterly furnish the Departfnent a statement providing

an accounting of all transactions involving the Sub-Account and confirming the value of the




Sub-Account. Such statement shall value Trust investments at market value which shall be that
market value determined not more than thirty (30) days prior to the date of statement.

§3.8  The Trustee shall be responsible for the keeping of all appropriate books and
records relating to the receipt and disBursement of all moneys and assets under this Agreement.
The Trustee shall also cause to be prepared all income tax or information returns required to be
filed with respect to the Trust and shall execute and file such returns. Each Participant, upon
request, shall furnish the Trustee with such information as may be reasonably required in
connection with the preparation of such income tax or information returns.

ARTICLE FOUR
AMENDMENTS

§4.1  This Participation Agreement may be amended by an instrument in‘writing,

~ executed by the Participant and the Trustee, with the consent and acknowledgment of the
Department, or by the Trustee and the Department in the event Particii)ant ceases to exist or
defaults, but during the existence of the Participant any amendment under this paragfaph cannot
in any manner affect the irrevocable nature of the Trust.

ARTICLE FIVE
NOTICES

§5.1 All notiees, inquiries, directions or other written communications made or given
| pureuant to the Trust shall be giver to the Participant, the Department and the Trustee by
certified mail, return receipt requested, addressed to the following addresses, and shall be
deemed to be received upon the earlier of the date of sigﬁed receipt of the certified mailing or

seven (7) days following the date of mailing:

Participant:  Barry L. Katz, Esq.
1 Bala Avenue, Suite 310




Bala Cynwyd
PA 19004

With copy to:
Jamie P. Yadgaroff
1 Bala Avenue, Suite 310

Bala Cynwyd
PA 19004

Trustee: Clean Streams Foundation, Inc.

c/o Dean K. Hunt, Esq.

520 West Short Street

Lexington, Kentucky 40507-1252
Beneficiary: Pennsylvania Department of Environmental Protection

Director, Bureau of Mining and Reclamation

Fifth Floor, Rachel Carson Building

- 400 Market Street :
. Harrisburg, PA 17105-8461
§5.2  Any change in the above addresses shall be made by giving notice to all parties
- to this Participation Agreement.

ARTICLE SIX
DISPUTES

§6.f In the event of any dispute between the parties, the parties agree to éttempt to
resolve the dispute through negotiation or a method of alternative dispute resolution. No
litigation shall be commenced without a certification by an’ authorized officer, employee, or
- agent of any party that the dispute cannot be resolved by negotiation or alternative dispute
resolution provided in writing at least 20 days before commencing legal action.

§6.2 A party receiving such notice shall have 10 days after receipt of said notice to
demand that said dispute be resolved by binding arbitration. If arbitration is requested, the
dispute shall be resolved in accordance with the arbitration rules of the American Arbitratibn

Association then in effect without regard to the date of execution of this Agreement.




ARTICLE SEVEN
CONSTRUCTION

§7.1  Asused in this Agreement, words in the singular include the plural and words in
the plural include the singular. Words used in this Agreement shall b¢ given the meaning set
forth in the Declaration of Trust, or in the absence of a definition the.rein, their plain and
ordinary meaning, except that, words used in a financial or investment context that are terms of
art shall be given their commonly accepted meaning When used in the context of financial
services and investment practices. The headings of each section of this Agreement are for
descriptive purposes only and shall not affect the interpretation or legal efficacy of t}ylis’
Agreement. |

§7.2  Any provision of this Agreement which is prohibited or unenforceable jn any
jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
~ unenforceability. Such prohibition or unenforceability shall not invalidate tﬁe remaining
provisions hereof; nor shall such prohibition or unenforceability in a jurisdiction render any
provision invalid or unenforceable in any other jurisdiction.

§7.3  All covenants an& agreements contained herein shall be binding upon and inure
to the benefit of the Participant, the Department and the Trustee, as well as their successors and
assigns. Similarly, any request, notice, direction, consent, Waiver' or other writing or action
taken by the Participant, the Department or the Trustee shall bind their successors and assigns.

§7.4 This Agreement shall be construed and governed in all respects in accordance
with the laws of the Commonwealth of Pennsylvania.

§7.5 The parties agree to execute this Participation Agreement by counterpart

signatures transmitted by either facsimile or pdf.




IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by
 their respective officers or representatives duly authorized and their corporate seals to be
hereunto affixed and attested as of the date first written above.

PARTICIPANT:

GENEZRACTO TES COMPANY, INC.

e Sevdod am/ /UW/

TRUSTEE:

TH]? ELEAN STREAMS OUNDATION INC.

Mo G ot
Its \//{%/\(ﬂ\/{ﬂﬂ

STATE OF /4‘7

COUNTY OF?Z ?ngjo—wit:

The foregoing instrument was acknowledged before me this &,5/ day of

/j_ﬂ/YLW\_oL/ ., Zody by ﬁ/l/)/\xzy Kotz , the
é /gg 442;&22 (ovnged of the GENERAL RE??“R_ACT(ﬁUES COMPANY INC.
w“.‘NﬁO fm AL B!

i:,.~.

My commission expites} Blizbeth Howansk]

Marple Twp., Duiawaru ,oums &' ;\éé%d
| My commission cxpires January 21, 2009 ///;(/U/ 54(4//£L

Notary Public

stateoF_Kewhackes
COUNTY OF baue the., to-wit:

The foregoing instrument was aclmowledgcdb or me this 25’ day of
Cegbember  —, 2008 by Wavine Mas ermen. the
Clas ¥ vAG of the CLEAN STREAMS FOUNDATION, INC.

My commission expires @ e /ﬁ(::’ 200 ’! h\j

Notary Pubh’c




CONSENT AND ACIG\I OWLEDGMENT
The Department of Environmental Protection hereby consents to Participant entering
into this Participation Agteement pursqant to the .Consent Order and Agreement between fhe
Partioipént and the Department dated September 11, 2008 aﬁd acknowledges the |

Commonwealth of Pennsylvania’s and the Department’s status as the beneficiary of the Trust

and to evidence its consent and acknowledgment of the terms and conditions set forth herein, as'

well as the powers and authorities giénted to the Departmetit hereunder.
BENEFICIARY:

THE DEPARTMENT OF ENVIRONMENTAL PROTECTION"
COMMONWEALTH OF PENNSYLVANIA

(\a&mf e

| (Destecer Movsra pet.
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EXHIBIT “A”
CONSENT ORDER AND AGREEMENT BETWEEN

THE PARTICIPANT AND THE DEPARTMENT

11




COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

In the Matter of:

General Refractories Company | ~ Mines & Permit Nos.

225 City Avenue, Suite 114 - Fort Hill Mine, MDP No. 3369BSM32
Bala Cynwyd, PA 19004 Altemnative Financial Assurance.

POSTMINING TREATMENT TRUST CONSENT ORDER AND AGREEMENT
- This Consent O_rder and Agreement (“COA”) is entered into this 11th day of September,
2008, by and between the Commonwealth of Pennsylvania, Départment of Environmental
Protection (“Department”), and General Refractories Company (“GRC”). The Department has
found and determined the followmg
A. The Department is the agency with the duty and authorlty to administer and
enforce the Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P. L1 198,
as amended, 52 P.S. §§ 1396.1 _et seq. ("Surface Mining Act”); the Noncoal Surface Mining
Conservation and Reclamation Act, Act of December 19, 1984, P. L. 1093, No. 219 as amended,
52 P.S. §§ 3301 et seq.; ("Noncoal Surface Mining Act"); the Clean Stréams Law, Act of
June 22, 1937, PL 1987, as amended, 35 P.S. §§ 691.1 et seq. ("Clean Streams Law"); Section
‘1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
§ 516-17 ("Administrative Code") and the rules and regufations promulgated thereunder.
B. GRCisa Pennsylvarﬁ_a corporation with a business address of One Bala Avenue,
Suite 310, Bala Cynwyd, PA 19004. GRC was engaged in the mineral ¢xtraption Qf fireclay by the

suirface method and was authorized to mine fireclay at the Fort Hill Mine in




Addison Township, Somerset County, pursuant to Mine Drainage Permit (hereinafter

"MDP") No. 3369BSM32.

C The Fort Hill Mine was originally permitted by GRC as an Industrial Waste

Permit No. 4671017 under the Sanitary Water Board on October 25, 1967. On October 29,
1969, application was made to transfer this permit under the Department of Mines and
Mineral Industries, and the permit was issued to GRC as Mine Drainage Permit ("MDP")
No. 3369BSM32 on April 9, 1970. —

- D. On or about January 29, 1977, National Pollutant Discharge Elimination
System (“NPDES”) Permit No. PA 0605824 (Part A of Noncoal SMP No. 3369B SM32)
was issued to GRC. NPDES Permit No. 0605824 was renewed on September 13, 2006.

E. Surface reclamation is completed at the Fort. Hill Mine. ‘Currently, GRC's
femaining obligation at the Fort Hill Mine sité is continued operation and maintenance of the
post mining discharge treatment system.

F. Effective August 1, 1994 GRC sold all its operations to AP Green Acquisition,
Corp., and GRC ceased all operations. AP Green assumed most of the obligations of GRC, but did
not assume the obligations as to GRC's asbéstos relatéd claims of as to the Fort Hill Mine. Since
August 1, 1994 GRC has not operated,.its primary function being to defend the asbestoé related
claims and to pursue insurance for such claims. During this time period GRC has had sufficient -
funds to continue to pay the annual costs for compliénce with the MDP, but there is no aséurance that
GRC will have funds to continue to do so. GRC intends to cease to exist once it is able to résolve its

asbestos related liabilities, as dealing with those claims and the Fort Hill




Mine are its sole remaining functions.

- G. ' Discharges were initially discovered on May 3, 1966. Subsequént investigation and
recommendations led to a January 18, 1967 Sanitary Water Board Order. Since that time, 3 seep on
the permit areas have been identified, collected, aﬁd directed to the treatment facility.

H To address the post mining discharges of acid mine drainage, GRC iﬁstalled the
following a treatment system: The raw discharge identified as SEEP 1 is collected at Red Lake
sump and pumped to a ditch prior to the hydrated lime silo. The raw discharge identified ‘as
SEEPZ flows to a ditcﬁ and is directed towards the hydrated lime silo. The raw discharge
identified as SEEP3 is colleéted in three basins and the raw water is direéted through a pipeline to
the same ditch as SEEP2, mixes and flows towards the hydrated lime éilo. The combined flow is

“then treated at the hydrated lime silo, from where the flow is then directed to a series of five
ponds before final discharge. There.is a caustié soda backup system to the hydrated lime
tfeatment. Sludge from treatment facility is disposed onsite yearly as a soil supplement. ("Fort
Hill Mine treatment facility").

L. The property upon which GRC installed the Fort Hill Mine treatment facility is
owned by Mt. Savage Refractories Compaﬁy with business addresses of P.O. Box 60,
Curwensville, PA 16833 and/or 15905 Foundry Row NW, Mt. Savage, MD 21545 and/or 17901
Mt. Savage Road N.W., Frostburg, MD 21532.

J. The following surety bonds and Letter of Credit are on account for the Fort Hill
, MP# #acres Bond Amount  Bond#(file)
Mine: ‘ ’

Bonding
Company
Bond#(Efacts)

Federal Insurance Co 560-1 15 $7,500 80427230
" M103997

Federal Insurance Co 560-1(A) 10 . $5,000 80698464




- 80698464

Insurance Co of N ) ,
America 560-3 19.5 $10,000 K104364

K91043646
(Federal Insurance Co?)

Insurance Co of N

America 560-4 4 $5,000 - M084561
MO084561

Insurance Co of N

America 560-5 9 $9,000 M149917
M149917

Aetna Insurance Co 560-33...-02-1 5 $14,600 S795716

S795716 ‘ '
560-33...-04- '

Letter of Credit 0 454 $45,400 LOC

S902215 '

‘ Total $96,500
K. GRC's estimated annual cost to operate, maintain and repair the Fort Hill Mine

treatment facility is $33,656.00. The Department determined that the present value-of the
capital costs for replacement of the major components of the treatment facility is

$183,202.00.

ORDER

After full and complete negotiation of all matters set forth in this Consent Order and
Agreement and upon mutual exchange of covenants contained herein, the parties intending to be

» legally bound, it is hereby ORDERED by the Department and AGREED to by GRC as follows:

1. This Consent Order and Agreement is an Order of the Department authorized and issued
pursuant to Section 5 of the Clean Streams Law, 35 P.S. § 691.5; Section 4.3 of the Surface

Mining Act, 52 P.S. § 1396.4c; Section 11 of the Noncoal Surface Mining Act, 52 P.S. § 3311(b)

4 A\




and Section 1917-A of the Administrative Code, 71 P.S. § 510-17. The failure of GRC to

comply with any term or condition of this Consent Order and Agreement shall subject GRC to all

penalties and remedies provided by those statutes for failing to comply with an order of the

Department.

2.

Findings

a. GRC agrees that the findings in Paragraph A through K are true and
correct and, in any matter or proceeding involving GRC and the Department, GRC shall
not challenge the accuracy or validity of these findings.

b. The parties do not authorize any other persons to use the findings in this
Consent Order and Agreement in any matter or proceeding

Treatment Trust

Subsequent to execution of this Consent Order and Agreement,

a Trust shall be established to insure continued long-term operation and maintenance of the Fort

Hill Mine treatment facility (“the Trust”). The Trust shall be funded as set forth in Section 5

below.

4.

Pérmits

a. A limited liability company ("LLC") will be established by a third party to
which the Department will transfer NPDES Permit No. PA0605824.

b. Within fifteen (15) days of execution of this Consent Order and
Agreement, GRC shall submit to the Department a complete application to transfer
NPDES Permit No. PA0605824 to the LLC described in Paragraph 4.a.

C. Within fifteen (15) days of receiving theAcompleted permit

transfer application and confirmation that the LLC has been established, the Department




shall transfér NPDES Permit No. PA0605824 to the LLC described in Paragraph 4.a. The
LLC as permittee, will immediately assume all the obligations, liabilities and activities
associated with or covered by that permit, thereby transferring all of GRC’s obli gatio'ns
and liébilitieé associated with or covered by that permit, except the funding of the
operation and maintenance of the Fort Hill Mine site treatment facility, which shall
remaiﬁ with GRC until the Escrow Deposit is transferred to the Trust.

d. ‘Upon executjon of this Consent Order and Agreement, MDP 3369BSM32
is hereby revoked, thereby terminating all of GRC’s obligations and liabilities associated
with or covered by that permit.

Funding of the Escrow and Trust Accounts o

a. Initial Payment: within seven (7) days of the execution of this Consent
Order and Agreement, GRC shall deposit an amount of $830,757.83 into a separate account.
(“Esc?ow Deposit”).

b. Surety bonds: Subsequent to the execution of this Consent Order and
Agreement, GRC shall, as directed by the Department, assign to the Trust or the Department
all of its rights as to the surety bonds listed in Paragraph J. The total amount of the listed
surety bonds is $51,100.00.

| c. When the transfer of NPDES Permit No. 0605824 and the revocation of
MDP No. 3369BSM32 are no longer subject to judicial or administrative review or
appeal, GRC shall ins;truct the Escrow Agent to transfer the Escrow Deposit, without
interest, to the Trust. Once the Bscrow Deposit is transferred to the Trust, the Trust and
not GRC will be responsible for funding the continued opefation and maintenance of the
Fort Hill Mine site treatment facility.

d. At such time as it becomes apparent to GRC that the permit transfer and/or




permit revocation referenced above shall not occur or is or will remain subject to judicial
or administrative review or appeal, GRC shall have the right to transfer the Escrow
Deposit, with any interest thereon, to GRC or its designee. Until such time as GRC transfers
the Escrow Deposit to the Trust, GRC will remain responsible for funding the operation and
maintenance of the Fort Hill Mine sifce treatment facility. In the event GRC does not transfer
the Escrow Deposit to the Trust, the transfer of NPDES Permit No. 0605824 to the LLC and

revocation of MDP No.3369BSM32 shall become null and void.

e. The Department agrees that upon transfer of the Escrow Deposit to the
Trust it will release back to GRC the LOC referenced in paragraph J above.

6. Bond Forfeiture.

a. All surety bonds listed in Paragraph J are hereby declared forfeit.

b. . GRC shall not apioeal the Department's fqrfeiture of thé surety bonds.
| listed in Paragraph J or appeal the payment of all of such bond forfeiture proceeds to the
Trust, as directed by the Department. With respedt to such bond forfeitures, GRC waives
all formal notice and other procedural provisions set forth in the Rules and Regulations
and knowingly waives its right to appeal to the Environmental Hearing Board.
7. . Real and Personal Property
GRC agrees to agsig11 to the Trust all of its rights of access to or personal property
associated with the Fort Hill Mine treatment facility.

8. Access and Easement.

Within fifteen (15) days of execution of this Consent Order and Agreement, GRC agrees
to execute whatever forms or approvals are necessary for the Department, the Trust and/or any

permit holder to obtain whatever rights of access GRC has to the Fort Hill Mine site and to fully




cooperate with respect to obtaining such access.

9. Enforcement Actions.

Once GRC funds the Trust in the amount of in the émount of $830,757.83 and assigns to
the Trust or the Department all of its rights as to the surety bonds described in Paragraph J in the
amount of $51,100.00, the Department will not seek to enforce or compel GRC or any present or
past officer or difector of GRC to comply with:

| a. Any order previously issued to GRC; or,
b. Any past or future obligation related to Mine Drainage Permit ("MDP") No.
3369BSM32 and/or to NPDES Permit No. PA0605824; or,

C. Any past or future obligation to provide additional funding of the Trust,
or,

d.  Anynpastor fﬁture obli gation for continued 6peration and maintenance of
the Fort Hill Mine Site tréatment facility.
10.  If GRC or any ofﬁcer or director or employee acting at the direction of GRC has made a
material misrepresentation with respect to MDP. No. 3369BSM32, the protections afforded by
Parégraph 9 above shall be null and void. | |

11. Reservation of Rights

The Department reserves the right to require additional measures to achieve compliénce
with this Agreement. GRC reserves the right to challenge any action which the Department may

take to require those measures.

In addition to any other remedies it may have to enforce this Consent Order and

Agreement, if for any reason, GRC does not fulfill its obligations under this Consent Order and

Agreement, including funding the Trust in the amount of $830,757.83, and/or assigning to the

- Trust or the Department all of its rights as to the surety bonds described in Paragraph J in the




amount of $51,100.00, the Department reserves the right to terminate this Agreement and to take
all actions it deems necessary to fully fund the Trust or to fully bond the Fort Hill Mine site, and
GRC reserves any rights it has to challenge such actions.
12.  Liability of GRC

GRC shall be liable for any violations of the Consent Order and Agreement, including
those caused by, contributed to, or allowed by its officers, agentg, empioyees, or contractors.
GRC also shall be liable for any violation of this Consent Order and Agreement caused by,
contributed to, or allowed by its successors and assigns.

13. Transfer of Sites

The duties and obligations under this Consent Order and Agreement shall not be
modified, diminished, terminated or otherwise altered by the trahsfer of any legal or équitable
interest in the Fort Hill Mine or any part thereof, -

14.  Correspondence with Department

All correspondence with the Department concerning this Consent Order and Agreement

shall be addressed to:
John P. Varner, District Mining Manager
Department of Environmental Protection
Cambria District Mining Office
286 Industrial Park Road
Ebensburg, PA 15931

With copy to :

Samuel C. Faith

Department of Environmental Protection
California District Office

25 Technology Drive
CaliforniaTechnology Park

Coal Center, PA 15423

15. Correspondence with GRC

a. All correspondence with GRC concerning this Consent Order and




Agreement shall be addressed to:
Barry L. Katz
1 Bala Avenue, Suite 310
Bala Cynwyd, PA 19004
With copy to :
Jamie P. Yadgaroff

1 Bala Avenue, Suite 310
Bala Cynwyd, PA 19004

b. GRC shall notify the Department whenever there is a change in the contact
person's name, title, or address. Service of any notice dr any legal process for any
purpose under this Consent Order and Agreement, including its enforcement,’may be
made by mailing a copy by first class mail to the above address.

16.  Severability ,
The paragraphs of this Consent Order and Agreement shall be severable and should any part

hereof be declared invalid or unenforceable, the remainder shall continue in full force and effect
between the parties.

17. Entire Agreement

This Consent Order and Agreement shall constitute the entire integrated agfeement of the
parties. No prior or contemporaneous communicatiéns or prior drafts shall be relevan;t or
admissible for purposes of determining the meaning or extent of any provisions herein in any
litigation or any other proceeding.

18. Attorney Fees

The parties shall bear their respective attorney fees, expenses and other costs in the
prosecution or defense of this matter or any related matters, arising prior to execution of this -
Consent Order and Agreement.

19. Modifications
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No changes, additions, modifications, or amendments o'f this Consent Order and
Agreement shall be effective unless they are set out in writing and signed by the partiés hereto.
20, Titles

A title used at the béginning of any paragraph of this Consent Order and Agreement may

be used to aid in the construction of that paragraph, but shall not be treated as controlling.

21, Decisidns under Consent Order

Any decision which the Department rﬁakes under the provisions of this Consent Order -
and Agreement is intended to be neither a final action under 25 Pa. Code §1021.2, nor an
adjudication under 2 Pa. C.S. §b 101. Any objecﬁon Which General may have to the decision will
be preserved until the Department enforces this Consent Order and Agree_ment.

22, -Successors

This Consent Order and Agreement shall be fully and completely binding upon any
successor of GRC. For purposes of this Paragraph, successor shall mean any corporation or
entity: 1) GRC consolidates with or merges into or permits to merge with it and GRC Vis not the
surviving corporation or entity; or 2) which acquires, by purchase or otherwise, all or
substantially all of GRC's properties or assets which include, but is not limited to, voting stock
of GRC. Succg:ssor does not include any corporatilon or other entity to which GRC transfers or
assigns all or substantially all of its financial or non-financial liabilities.

GRC shall notify the Department, without delay, of any successor as defined herein and
shall provide such successor with a copy of this Consent Order and Agreement.

23. Counterpart Signatures
The parties agree to execute this Consent Order and Agreement by counterpart signatures

transmitted via facsimile.

IN WITNESS WHEREOF, the parties hereto have caused this Consent Order and

Agreement to be executed by their duly authorized representatives. The undersigned
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representatives of GRC certify under penalty of law, as provided by 18 Pa.C.S. § 4904, that they

are authorized to execute this Consent Order and Agreement on behalf of GRC; that GRC

consents to the entry of this Consent Order and Agreement as a final ORDER of the Department;

and that GRC hereby knowingly waives its rights to appeal this Consent Order and Agreement and

to challenge its content or validity,

Environmental Hearing Board Act, the Act of July 13,. 1988, P.L. 530, No 1988-94, 35 P.S. §

which rights may be available under Section 4 of the

7514; the Administrative Agency Law, 2 Pa.C.S. § 103(a) and Chapters 5A and 7A; or any other

provision of law. Signature by GRC's attorney certifies only that the agreement has been signed '

after consulting with counsel.

FOR GRC:

Pl

FOR THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT
OF ENVIRONMENTAL PROTECTION:

Barry L. Katz
President

OW /%//;://

John P. Varner
District Mining Manager

Jar adgaroff v v
Attorney for GRC

Gary L. Hepford
Assistant Counsel .
Southcentral Region OCC
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representatives of GRC certify under penalty of law, as provided by 18 Pa.C.S. § 4904, that they

are authorized to execute this Consent Order and Agreement on behalf of GRC; that GRC

consents fo the entry of this Consetit Order and Agreement as a final ORDER of the Department;

and that GRC héreby knowingly waives its rights to appeal this Consent Order and Agreement and

to challenge its comtent or validity, which rights may be available undet Section 4 of the

‘Enyironmental Hearing Board Act, the Act of July 13, 1988, P.L. 530, No 1988-94, 35 P.S. §

7514; the Administrative Agency Law, 2 Pa.C:S. § 103(a) and Chaptets 5A and 7A; or any other

provision of law. Signature by GRC's attomey certifies only thé.t the agreement has been signed

aftet consulting with counsel.

FOR GRC:

FOR THE COMMONWEALTH OF

PENNSYLVANIA, DEPARTMENT
OF ENVIRONM'ENTAL PROTECTION:
N f Ao
Barry L. Katz | }Tﬁ Vatner
i President Distiict Mining Manager
22 M
 Jamie Yadgaroff “Gary I;J?épford .

Attormey for GRC Assistait Counsel - ,

Southcentral Region OCC
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